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MELL vs. MOONY. 


1. Where a plaintiff sues upon one part of a contract consisting of mu- 
tual stipulations made at the same time, and relating to the same sub- 
ject-matter, the defendant may recoup his damages arising from a 
breach of another part in his favor by the plaintiff; and thus whether 
the different parts are contained in one instrument or several, and 
though one part be in writing and the other in parol: Aliter, where 
the contract for the breach, of which damages is claimed by the de- 
fendant, is entirely distinct and independent of the one on which the 
plaintiff sues. 

2. Against a proceeding of foreclosure on personal property, the mort- 
gager may at law go into the consideration of the mortgage, or rely by 
way of defense upon any fact, or principle of law which would entitle 
him to relief in a Court of Equity. 


Illegality against a proceeding for the foreclosure of a 
mortgage on personal property. Tried before his Honor 
Ws. B. Fiemine, in Liberty Superior Court, December 
Term, 1859. 
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The decision of the Court embodies the facts of this case, 


Law, Bartow & LOvELL, Norwoop, Witson & Lezs- 
TER, for plaintiff in error. 


Ws. B. GAuLDEN, for defendant in error. 


By the Court—Lumpxn, J., delivering the opinion. 


Martin D. Moony was a practicing physician in Liberty 
county, at a place called Taylor’s Creek Union Acatlemy. 
He sold out to John P. Mell for fifteen hundred dollars, five 
hundred cash, and a thousand in a note, secured by a mort- 
gage on three negroes. Moony gave Mell his obligation 
that he would not locate with a view of resuming his pro- 
fession as physician or surgeon within a circle of thirty miles 
around, and he promised and agreed to pay to Mell one 
thousand dollars for a violation of his covenant “as liqui- 
dated and ascertained damages.” 

Moony foreclosed his mortgage, and was seeking to enforce 
it by levy and sale, when Mell interposed, and insisted that 
Moony had violated the condition of his obligation; that a 
right had accrued to him to claim the one thousand dollars, 
and to have it allowed against the claim which Moony was 
seeking to enforce against him. 

His Honor, Judge FLEMING, dismissed Mell’s affidavit of 
illegality upon the following grounds: 1st. Because the con- 
sideration for the mortgage or the note, it was given to se- 
cure had not failed, because the defendant had received the 
land and plaintiff’s bond for which the one thousand dollar 


’ note was given. 


2d. Because the damages stipulated in the bond, (the 
breach of which defendant offered to prove,) were liquidated, 
and could not, therefore, be recouped in this proceeding ; and 
that unliquidated damages only were the subject of recoup- 
ment. 
3d. That being liquidated damages, they could only be the 
subject of set-off; and that they could not be set-off in this 
proceeding, because the foreclosure of a mortgage being a 
Judgment nothing could be set off against it but a judgment 
ebt. 
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To all of which Mell, by his counsel, excepted. 

We consider the doctrine well settled, that where a 
plaintiff sues on one part of a contract, consisting of mu- 
tual stipulations made at the same time and relating to 
the same subject-matter, the defendant may recoup his dam- 
ages arising from the breach of that part which is in his fa- 
vor; and this, whether the different parts are contained in 
one instrurnfent or several ; and though one part be in writ- 
ing and the other in parol: Aliter, where the contract for the 
breach of which damages are claimed by defendant, is en- 
tirely distinct and independent of the one on which the plain- 
tiffsues. Sedg. on Damages, top pages 449-452; 4 Wendell, 
493-4, and 7b., 116; 22 2b., 155;-9 Howard, 225; 11 %b., 
475; 19 Ga. Rep., 505; 3 Hill (N. Y.) Rep., 175. 

In this last case, where on the sale of a quantity of stand- 
ing wood, the vendor agreed to indemnify the vendees against 
any damage that might happen to the wood in consequence 
of the burning of the adjoining fallow; the vendees giv- 
ing their note for the price, and afterwards the fallow be- 
ing burned over, the wood in question was destroyed by 
fire, the Court held, that in an action by one vender on 
the note, that the vendees might recoup their damages arising 
from the loss of the wood. 

This doctrine, although spoken of sometime as rather new 
in the law, is founded upon the fundamental idea, that the 
action puts the whole contract in issue as it ought to do, and 
that no party to it should be allowed to recover of anoth- 
er upon a violation of a part, while his own breach of an- 
other part went unredressed. Indeed, it is neither more 
nor Jess than the doctrine of failure of consideration. It 
should meet with favor from the Courts, because it not only 
subserves the ends of justice, but saves the expense and 
delay of double litigation. 

But the Judge did not repudiate the plea upon its merits. 
Indeed, the damages in this case being liquidated, they were 
pleadable as a set-off. And for that reason the Court held 
they could not be recouped. If Mell was entitled to plead 
the thousand dollars as a set-off for the reason subsequently 
given: that is this—that the defense by way of set-off was 
inadmissible as against a judgment of foreclosure, the Judge 
held, that nothing but a judgment could be set off against a 
judgment. 
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Is the precept to the Clerk to issue an execution for the 
amount sworn to by the mortgagee a judgment? and of such 
dignity that nothing inferior to a judgment could be pleaded 
as a set-off against it. Such has not, we believe, been the 
construction put upon the proceeding of foreclosure. On the 
contrary, our Courts have invariably held, that the mort- 
gager might go into the consideration of the mortgage, and 
rely upon any fact or principle of law which would entitle 
him to relief, and although the case of Dixon against Cuyler, 
27 Ga. Rep., 248, was upon a foreclosure of real estate, still 
the general principles announced in that case apply equally 
to a proceeding to foreclose on personal property. For in 
this, no previous notice is required, and of course, the pro- 
ceeding cannot conclude the mortgager. Indeed, it would 
seem from the terms of the statute that his right to be heard 
does not arise until the execution issues. It is conceded 
that the mortgager could obtain relief in equity. But 
why drive him into that forum when the remedy at law is 
ample, and when the statutory proceeding to foreclose mort- 
gages was substituted for that in Chancery? Ought not the 
same defenses to be allowed allowed at law that could before 


have been set up in equity ? 





BREWTON ef al., vs. BREWTON et al. 


1. The doctrine of bringing advancements into hotch-pot, has no appli- 
cation when there is a will which does not require it to be done. 


In Equity, in Bulloch Superior Court. Decision on De- 
murrer, by Judge FLEMING, March Term, 1860. 


This was a bill in equity filed by Nathan Brewton and 
Benjamin Brewton, administrators with the will annexed of 
Nathan Brewton, deceased, against the heirs and legatees of 
deceased, for an account and settlement of the estate of com- 
plainant’s testator, and calling upon defendants, children of 
testator and his sons-in-law, to account for and bring. into 
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hotch-pot the property and estate, and money which had been 
loaned and advanced to them by testator in his lifetime. 

To this bill defendants demurred, on the ground that the 
deceased having died testate, they are not bound, and cannot 
be compelled to account for, and bring into hotch-pot the ad- 
vancements or gifts made to them by testator; that the doc- 
trine of advancements and hotch-pot applies only in cases of 
intestacy. 

The presiding Judge sustained the demurrer, and ordered 
the bill to be dismissed as to so much thereof as seeks an ac- 
count for property or money advanced by testator to defen- 
dants. ‘To which decision counsel for complainants except. 


E. H. Bacon, for plaintiff in error. 
JOHN M. MILLEN, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


This case turns really upon the proper construction of the 
complainants’ bill. The Judge, who sustained the demurrer 
to it, thought it claimed that gifts made by the testator to his 
children in his lifetime should be brought into hotch-pot, 
while counsel for the bill contend that it only asks that loans 
may be brought in. The bill was not wholly dismissed, (be- 
ing retained for other purposes,) and if the complainants are 
really after loans and not gifts, it will be easy to make their 
bill sufficiently explicit by amendment. But as to bringing 
gifts into hotch-pot, we concur with his Honor below, that it 
cannot be required when there is a will which does not re- 
quire it. The Jaw in relation to advancements has no appli- 
cation when there is a will. The will itself is then the law 
of distribution, and all that the testator leaves at his death 
must go according to the will. 

Judgment reversed. 


Vou. xxx—28, 
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HOOK vs. STOVALL, DUNN & COMPANY. 


1. In a suit for the price of a negro sold and warranted to be sound, if 
the proof shows that there was unsoundness at the time of the sale, 
the verdict must make some deduction from the agreed price, whether 
the negro in the unsound state was worth more than the agreed price 
or not. 

2. The proper measure of damage in such a case, is the difference be- 
tween the value of the property, if sound, as it was warranted to be, 
and its value unsound, as it actually was at the time of the sale—the 
agreed price being taken as the standard of sound value,‘and the un- 
sound value being proportioned to it. 

8. A witness cannot express his opinion upon facts stated by another 
witness, unless he is an expert. 


Complaint, in Jefferson Superior Court. Decision by Judge 
Hott, at April Term, 1860. 


This was an action upon a promissory note in the short 
form. The defense relied upon was a partial failure of con- 
sideration, in this: that the note sued on was given for a ne- 
gro girl slave named Mary, warranted sound by defendants 
in error to plaintiff in error, when said slave was unsound at 
the time of sale. The question of fact was submitted by the 
Court to the jury, who rendered a verdict for the plaintiff in 
the Court below, for the full amount of the note, with dam- 
ages for a frivolous appeal. The defendant moved the Court 
for a new trial on ten grounds, the first five of which are 
substantially, that the verdict was contrary to the law and 
the evidence. The other grounds are as follows: 

6th. Because the Court refused, while plaintiff’s attorney 
was arguing the case to the jury, to stop him, upon ebjec- 
tion of defendant, from stating to the jury, that they offered 
to prove a tender by plaintiff, after the sale of the negro to 
defendant, of the consideration back to defendant, and an 
offer to take back the negro, and adding thereto words as- 
serting the truth of said facts. 

7th. Because the Court erred in charging the jury, that 
the difference between the slave’s value, sound, without refer- 
ence to the price to be paid for her, and her value, diseased 
as she was, being ascertained, that difference was the damage 
to which the defendant was entitled, and should be deducted 
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from the amount of the note at the time it was given. If the 
jury find a breach of covenant, they must look to the whole 
evidence, and from that come to ¢he best conclusion they can 
as to the damage resulting to the injured party therefrom, and, 
be it much or little, allowed it to him. 

8th. Because the Court refused to charge the jury, when 
requested in writing by defendant, “that before the jury 
could find the full amount of the note sued upon to be due, 
they must first find that the eye was not diseased at the time 
of the warranty.” i 

9th. Because the Court refused to allow said defendant to 
ask his witness, William A. Stokes, “if the negro girl was, 
in March, 1852, (the time of the trade,) worth $630 00, sound, 
what would she be worth at that time, unsound in her eye, as 
testified by Dr. R. R. Dickson ?” 

10th. Because the Court refused to allow said defendant 
to ask said witness, Stokes, ‘‘what was the difference between 
the value of ‘said girl with her eye sound and with it unsound, 
as testified to by Dr. R. R. Dickson ?” 

The motion for a new trial was refused by the Judge of 
the Court below, and, in his decision thereupon, he says that 
the sixth ground of motion is not true in fact; that, as to 
the seventh ground, he charged the jury in the language ot 
the Supreme Court in this case; that, as to the eighth 
ground, the request to charge differed but little from the 
charge which had been given, and that, as far as it conformed, 
it was not necessary to be repeated ; and, as far as it differed, 
was improper; that, as to the ninth and tenth grounds, the 
witness, Stokes, was not examined as an expert, and his opin- 
ion was asked upon the facts testified to by another witness. 
As to the first five grounds, the Judge of the Court below 
says that the. verdict sought to be set aside is the third con- 
curring verdict of special juries, deciding facts almost iden- 
tical, and expresses his satisfaction with the same, 

To the decision of the Court below, refusing the motion 
for a new trial, counsel for defendant below excepted, and 
assigns error thereupon. ; 


JoHN T, SHEWMAKE, for plaintiff in error. 


EpwWARD H. Port es, for defendants in error. 
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By the Court.—STEPHEns, J., delivering the opinion, 

£ 

The Judge refused to charge‘as requested, that before the 
jury could find the full amount of the note, they must first 
find that the negro was not diseased at the time of the war- 
ranty. Upon a former trial of this same case (see 26 Ga, 
Rep., 709,) this identical charge was refused by the presid- 
ing Judge, and adjudged by this Court to have been a prop- 
er charge. The refusal to give it was distinctly adjudged 
to have been error; why it should have been refused again, 
I cannot understand. All that we can do in the present. po- 
sition of the case is, to adjudge again as we do adjudge, that 
the refusal was error. The proposition is sound law, and it 
is applicable to the case. There are also two other points 
which need elucidation for use in the new trial. 

2. The measure of damages laid down by the Judge in this 
case, while it is a literal extract from the opinion of Judge 
McDonald on the former trial of this same case, is but a 
part, which, separate from its context, leads to a conclusion 
directly opposed to the fair conclusion which is to be drawn 
from the whole opinion. This isolated part is inaccurate, 
and the inaccuracy is easily detected by its departure from 
the general reasoning of the opinion. That general reason- 
ing is strong and clear, and rests upon the foundation that 
the agreed price of the negro is the guiding-star in estimat- 
ing the damage caused by her unsoundness. In the extract, 
Judge McDonald does say that the damage is the difference 
between the value of the negro, if sound, and her value un- 
sound, “ without reference to the price to be paid for her ;” 
but I’ cannot resist the conviction, “ without” was written for 
with, by a slip of the pen, or from a momentary vibration of 
the idea. Read, “with reference, for “without reference,” 
and the whole opinion becomes consistent with itself and with 
the previous rulings of this Court upon the same subject. 
This accident seems to have created some difficulty with mem- 
bers of the bar, as well as with the Judge who presided on 
the trial below. I will endeavor to place the rule where there 
can be no misapprehension concerning it for the future. The 
damage to be recovered or deducted (for there is no differ- 
ence whether the damaged party sues or is sued) is the differ- 
ence between the value of the property, if sound as it was 
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warranted to be, and its value, unsound, as it actually was at 
the time of the warranty, the agreed price being taken as the 
standard of the sound value. 

There is no difficulty in the practical application of this 
rule; for though no witness perhaps would fix the same price 
which the parties may have fixed, yet each witness may fix 
his own price upon the sound article and upon the unsound, 
and the difference will show the per centwm of loss on the 
sound value fixed by him. The same per centwm taken off 
of the purchase-money will give the true damage. An intel- 
ligent witness could shorten the process by stating at once 
the ratio or per centum of damage caused by the unsoundness, 
as that the disease had lessened the value one-half, one-fifth, 
or one-hundredth. In other words, it is a proportioned part 
of value to be taken off, and not an absolate quantity. Any 
other rule is inconsistent with the doctrine uniformly held by 
this Court, that where the unsoundness renders the property 
totally worthless, the measure of damages is the purchase- 
money. An instance will illustrate the inconsistency : Sup- 
pose a man pays $800 for a negro actually worth $1,000, 
(no improbable supposition,) taking a warranty of soundness; 
the negro turns out to have been diseased, and the witnesses 
state that the negro, sound, would be worth $1,000, but un- 
sound, is worth only $100; on the rule as laid down by the 
Judge in this case, the recovery would be $900; that is, the 
plaintiff would get back $100 more than his purchase-money, 
and have a negro worth $100 besides. But if the negro 
were totally worthless, he would get back only his purchase- 
money; in other words, a partial failure of consideration 
would entitle him to a larger recovery than a total failure 
would. This is absurd. The true rule would take off nine- 
tenths of the purchase-money, and never would exceed the 
purchase-money in any case, nor equal it, unless the negro 
should be totally worthless. Where the damage is to be de- 
ducted, as it is to be when the damaged party is sued, the de- 
duction should be made at the time when the purchase-money 
was due; and when it is to be recovered by a plaintiff, he 
having paid the purchase-money, it assumes the form of an 
excessive payment, and I think he ought to recover the 
amount of the excess with interest from the time it was paid. 
The case before us is one of deduction, involving no question 
of interest in form, though in substance it does; and what I 








\ 
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say, therefore, in relation to interest upon a recovery of dam- 
ages is extra-judicial. The verdict ought not, perhaps, to 
find interest as such, but the damages found ought to recover 
the interest. All thisapplies only to such damage as results 
from a failure of consideration, total or partial; extraordi- 
nary damage, such as physicians’ bills and other expenses of 
sickness, is to be estimated by the fair cost of such things. 

3. We think the proposed evidence of Stokes was properly 
rejected. He was asked as to the deterioration of value pro- 
duced by an unsoundness of which he knew nothing except 
as it had been stated on the witness’ stand by Dr. Dickson. 
He could give no opinion except upon facts within his own 
knowledge, unless he was an expert. Mr. Stokes probably 
was an expert in valuing sound negroes, but he had no pe- 
culiar skill, I imagine, in estimating the effects of disease. 
There can be no difficulty, however, in getting at the desired 
fact. The doctor himself, whether he be a skillful judge of 
the value of negroes or not, is the best judge of the effects of 
the disease—how much it detracts from the physical energies 
and usefulness, as well as from the chances of life, and so in 
what proportion it lessens the usefulness or value of the ne- 
gro. I will only add, that, in my opinion, this is not a case 
where previous concurrent verdicts ought to have weighed 
against a new trial. The unsoundness at the time of the sale 
was proven abundantly and beyond all doubt, (and so this 
Court has said when the case was on a former hearing,) and 
the law, therefore, demanded that there should be some 
abatement from the price. The jury, in refusing to allow it, 
after proper instructions, would but be setting the law aside. 
The repetitions of wrong can form no ground of acquiescence 
in it. 

Judgment reversed. 
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HOBBS vs. DAVIS. 


1. Where there is a conflict of testimony as to the terms of a contract, 
and the witnesses are equally credible, neither being present when the 
contract proven by the other was made, it may be reconciled by sup- 
posing that in the course of the negotiation the terms were changed ; 
and in that event, the last should be enforced. 

2. When a negro is hired to make a crop, and taken away by the owner 
in the middle of the year, whereby the crop is entirely lost, the true 
measure of damages is the hire of the negro, the rent of the land.and 
the expenses incurred for the purpose of making the crop. 

8. When a negro is hired to make a crop of corn, cotton, etc., and no 
time is fixed for the termination of the hiring, it will be presumed to 
be for the year. 


Case, in Bryan Superior Court. Tried before Judge 
FLEMING, December Term, 1858. 


The facts are embodied in the opinion of the Court. 
Wm. B. GAuLDEN, for plaintiff in error. 

A. B. Smiru, for defendant. 

By the Court-—LumMpx1n, J., delivering the opinion. 


This was an action brought in Bryan Superior Court, by 
Sarah Davis, against John Hobbs, to recover damages of the 
defendant for, and on account of his having withdrawn from 
the possession of the plaintiff, in the month of May, 1858, a 
negro woman which he had hired to her at the beginning of 
that year, to make a crop that year. ‘The jury assessed the 
plaintiff’s damages at one hundred and twenty-five dollars, 
with costs. 

No motion having been made for a new trial, of course 
there can be no exception upon which error can be assigned 
in this Court, that the verdict was contrary to the evidence. 
The only errors that can be legitimately assigned, are upon 
the charges of the Court. 

In order to understand the points raised and decided in 
this case, it is indispensably necessary to state the testimony. 

Josiah Davis, the brother of the plaintiff, testified, that the 











424 SUPREME COURT OF GEORGIA. 
Hobbs vs. Davis. 








contract for the hire of the negro woman, Edy, was made in 
his presence and at his store, in the forepart of the year, 
1858, and it was this: The plaintiff was to pay the defend- 
ant eight dollars per month. She was to take her one month 
at that price, on trial, and if she was satisfied with the wo- 
man and the woman with her, she was then to keep her at 
that price. The defendant told plaintiff that if, at any time, 
she should become dissatisfied with the woman, she could re- 
turn her and pay for the time she had had her. Witness saw 
no money paid, but had every reason for believing it was paid. 
There was no set time how long plaintiff was to keep the ne- 
gro woman. ‘The negro woman was hired for the purpose of 
making a crop that year. The defendant took the negro 
away against the consent of the plaintiff, and for no cause 
that witness knew of. Plaintiff lost her crop on account of 
the woman’s being taken away; and witness believes that if 
it had been well tended, that it ‘would have been worth one 
hundred and fifty dollars. There was no one present when 
the contract was made except plaintiff and defendant, witness 
and wife. 

Mrs. Hobbs, a daughter-in-law of the defendant, swore, 
that she was present when the contract was made. The 
plaintiff was to have Edy for one month, at eight dollars, and 
any time after that, that defendant might want said negro 
woman, she was to come home. This was distinctly agreed 
upon by the parties. The contract was made at the dwell- 
ing house of Josiah Davis, in Bulloch county; and there was 
no one present at the time but witness, plaintiff and defend- 
ant. 

The testimony being closed, the Court, after argument, 
charged the jury, that the testimony being conflicting, it was 
their duty to reconcile it, if possible; that the only way this 
could be done, was by supposing there were two contracts, 
and it was for the jury to ascertain from the evidence which 
was made last. 

As to the measure of damages for the breach of the con- 
tract, the Court charged the jury, that the measure of dam- 
ages was not simply what such a negro would hire for, for 
the purpose of profit, and that a negro taken from the crop 
in May or June, the grassy season of the year, is more valu- 
able than the average value of the negro for the whole year. 
This charge was in response to a request from defendant’s 
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counsel, that if they found a breach of the contract, the 
measure of the damages would be what such a negro would 
hire for per annum. 

The Court further charged the jury, that when a negro is 
hired for farming purposes, and no time is set for the termi- 
nation of the contract for hire, that the law implies a hiring 
for the year. 

1, There being an irreconcilable conflict in the testimony, 
upon the supposition that the witnesses are equally credible, 
as to the terms of the contract, the violation of which is the 
subject-matter of this suit, as well as to the persons present 
when it was made, we think the Court perhaps suggested the 
only mode of escaping from the dilemma, to-wit: by suppos- 
ing that the two witnesses, Josiah Davis and Mrs. Hobbs, 
testified to different transactions, which might have occurred 
the same day—the one at the house and the other at the 
store; and that, in that event, the last must prevail. 

2. The Court was clearly right in refusing to recognize 
the rule requested to be given in charge by defendant’s coun- 
sel, as the proper criterion for the assessment of damages in 
this case, namely: the average value of such a negro by way 
of hire for the year. The plaintiff’s crop was lost by the 
wrongful act of the defendant. Had the defendant shown— 
and it was incumbent upon him to make this proof—that 
the plaintiff could, in the exercise of ordinary diligence, have 
substituted another servant and thus have prevented the loss 
of her crop, it might have gone in mitigation of damages. 

As it was, the true criterion of damages was, perhaps, the 
hire of the negro, the rent of the land and all the expense 
incurred, and actual loss sustained by the misconduct of the 
defendant, rather than the conjecture of the witness, as to 
what the crop would have been worth. But inasmuch as the 
jury found less, by twenty-five dollars, than the amount 
sworn to by Josiah Davis and only about that sum more than 
the price agreed to be paid for the woman, and no motion 
was made for a new trial on account of the verdict, we do not 
deem it best to procrastinate the litigation by sending the 
case back. 

3. It is complained that the Court erred in charging the 
jury, that where no time is fixed, that the law presumes 
that where a slave is hired for plantation purposes, it is hired 
for the year. 
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If we hire a negro mechanic to build a house or a chim- 
ney, he is hired for the time necessary to complete the job; 
and so of every other contract of hiring. Reference is had 
to the object for which the negro is hired; and is it not the 
universal practice in a cotton country to hire negroes for the 
year, if hired at the beginning of the year? and did not this 
presumption arise and apply in this case? The woman was 
hired at the beginning of the year, and, as the witness testi- 
fies, to make a crop of corn, cotton, potatoes, etc., the pre- 
sumption is, that she was hired for the year 1858. 

Let the judgment be affirmed. 





JOHNSON alias THOMPSON vs. THE STATE OF 
GEORGIA. 


1. A policeman or watchman under city ordinances, is as much under 
the protection of the law in making an arrest as any public officer, 
such as sheriff, bailiff or constable. 

2.An officer is not necessarily a trespasser in making an arrest on 
probable ground of suspicion and without a warrant. 

8. Although the arrest of one accused or suspected, should be illegal or 
a search of his property or person by the officer should be unauthor- 
ized, this would not justify the accused in shooting the officer, not to 
prevent such arrest or search, but after, the arrest had been made and 
the search voluntarily submitted to or tendered. 

4. It is not error in the Court to state a principle of fact to the jury in 
his charge which is wholly immaterial and which does not affect, in 
any way, any defense of the accused. 

5. It is not error in the Court to state a fact, as a fact, to the jury, 
which is admitted by counsel in defense, and on which there is no 
issue. 

6. When the defense relied on for shooting at an officer is, that the 
arrest was illegal and unauthorized, any fact, circumstances or infor- 
mation on which the officer acted in making the arrest, is admissible, 
not as proof of the facts, but as evidence that the officer, in making 
the arrest, did so on reasonable ground of suspicion. 
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7. When the evidence is sufficient to support the finding, and the verdict 
is not against law, or the charge of the Court, and there is no error in 
the rulings of the Court, a new trial will not be granted. 


Indictment, in Richmond Superior Court, Decision by 
Judge Hout, at January Term, 1860, 


The indictment in this case contains four counts, two of 
which charge the defendant with the offense of “ assaulting 
with intent to murder,” and the other two, with the offense 
of “shooting at another.” 

The facts of the case are, in substance, that Joseph B. 
Ramsey, a police officer of Augusta, having arrested one 
Stone upon the charge of attempting to pick the pocket of 
Mr. Theodore Cone, at the circus, and took him to the City 
Hall and left him there in charge of the police, went to the 
Burke House in search of defendant, and to search the room 
of Stone. Ramsey saw, on the register kept there, the name 
of Mr. Stone and Mr. Thompson, and got permission from 
the keeper of the house to go into Stone’s room, No. 9, to 
search his baggage, which he did, accompanied by Mr. Bell, 
the keeper, with a light. While he was searching, the de- 
fendant came in and asked Ramsey why he was in his room 
searching clothes? saying he was no robber ; said it was his 
room ; that he slept there with Mr. Stone.. Ramsey, looking 
at him, told him he suited the description he had of him, and 
arrested him as an accomplice of Stone, at the same time 
telling him he was a police officer, and showing his badge. 
When arrested, defendant refused to be searched; denied the 
room to be his; handed to Ramsey the key of his carpet-bag, 
and said if he would go to No. 14 he might search his carpet- 
bag. On their way thither, defendant threatened Ramsey’s 
life—attempted resistance, but not succeeding, the party— 
Bell, the defendant and Ramsey—entered the room No. 14. 
The defendant took up his carpet-bag and laid it before Ram- 
sey, on a bed. Ramsey then put down a gun in the form of 
a walking-cane, which he had taken from Stone when he ar- 
rested him, and proceeded with the search, which. he had 
nearly completed, when he heard a click; he looked around 
and saw defendant raise the gun and aim at him, and as he 
(Ramsey) wheeled, the defendant fired, inflicting upon Ram- 
sey a severe and dangerous wound. Being subdued and 
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placed in the hands of another officer, defendant was taken 
to jail, and in his pocket was found the sight of the gun with 
which he had shot Ramsey. He then said his name was 
John Johnson. He had registered his name at the Burke 
House as Charles Thompson. 

In the progress of the trial, defendant’s counsel objected 
to so much of Ramsey’s testimony as was contained in the 
language: “I got the stick from Mr. Stone, who said that it 
belonged to defendant; that I should be careful with it, it 
was loaded. He further stated in conversation that defend- 
ant stopped at Mr. Bell’s.” Also, to so much of Ramsey’s 
testimony as was contained in this language: “I went into 
Mr. Bell’s house and looked on the register, and found Mr, 
Stone’s and Mr. Thompson’s names and two others on the 
book.” These objections were overruled by the Court. 

The Court was requested in writing by defendant’s coun- 
sel to charge the jury as follows: 

Ist. That Joseph B. Ramsey, in his capacity of a police 
officer, had no right or authority to arrest defendant without 
a warrant. 

2d. That if the jury find, from the evidence, that Joseph 
B. Ramsey had no warrant to search the room and baggage 
of the defendant, he, (Ramsey,) was a trespasser. 

3d. That if the jury find, from the evidence, that the ar- 
rest or capture of the defendant by Ramsey was without the 
authority of law, the defendant had a right, under the law, 
to resist the arrest, and also had a right to resist the search- 
ing of his room and baggage. 

The Court refused to give in charge the first request, stat- 
ing to the jury that the Legislature of the State had clothed 
the City Council of Augusta with power to regulate the po- 
lice department of the city, and that the officer was not com- 
pelled to wait until he could get a warrant, but had a right , 
to make the arrest and detain the party until a warrant could 
be procurred. 

The Court gave the second request in charge, but added 
thereto the remark, that the defendant had no right to shoot 
Ramsey. 

The Court refused to give the third request, adding to such 
refusal the remark, that the defendant had no right to resist 
the arrest; that Ramsey was guilty of false imprisonment, 
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and that the defendant should wait and take the remedy the 
law gave him for the same. 

The defendant’s counsel also requested the Court to read 
to the jury the fourth article of the amendments to the Con- 
stitution of the United States. This the Court refused to 
do, remarking, that the same had been read to the jury by 
the counsel ; that it did not apply to the case ; that Ramsey, 
in making the arrest, did not violate this provision of the 
Constitution. 

The Court also charged the jury, that nothing but neces- 
sary self-defense was an excuse under the law for shooting 
at another. And in his charge to the jury, the Court stated 
that the shooting was not disputed, but was admitted by 
counsel, 

A verdict of guilty having been rendered, counsel for de- 
fendant moved the Court for a new trial, setting forth all the 
rulings and decisions aforesaid, the charges as given and the 
refusals to charge as requested, as grounds for the motion; 
also, because the verdict was contrary to law and evidence. 
The Court below refused the motion for a new trial, and this 
decision is excepted to, and error assigned upon all the 
grounds taken in the motion. 


E. J. WALKER and W. R. McLaws, for plaintiff in error. 
Attorney General Rogers, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The Court refused to charge, that Joseph B. Ramsey, in 
his capacity as a police officer, had no right or authority to 
arrest the defendant without a warrant, but charged, that the 
Legislature had clothed the City Council of Augusta with 
power to regulate the police department of the city, and that 
the officer was not compelled to wait until he could get a 
warrant, but had a right to make the arrest and detain the 
party until a warrant could be procured; that if the jury 
find, from the evidence, that Joseph B. Ramsey had no war- 
rant to search the room and baggage of the defendant, he 
(Ramsey) was a trespasser, but defendant had no right to 
shoot him. The Court refused to charge, that if the jury 
found, from the evidence, that the arrest, or capture of the 
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defendant, by Ramsey, was without the authority of law, the ' 
defendant had a right, under the law, to resist the arrest, and 
also had a right to resist the searching of his room and bag- 
‘gage. The Court charged, that the defendant had no right 
to resist the arrest, that Ramsey was guilty of false imprison. 
ment, and that defendant should wait and take his remedy 
the law gave him for the same; that nothing but self-defense 
was an excuse for shooting at another. 

These charges and refusals to charge are excepted to, and 
form the first four grounds of the motion for new trial. The 
substance of the four several exceptions is, that the arrest, 
by Ramsey, as a police officer and without a warrant, was 
illegal, and that, consequently, the defendant had the right 
to resist the arrest and search of his baggage and room, and 
in this sense we will consider the whole together with refer- 
ence to the facts of the case. 

1. It is not true, that, because the officer arresting was a 

police officer of the city of Augusta, and not an officer of the 
public law of the land, as a sheriff or constable, the arrest 
was illegal, or that the prisoner had any other right to resist 
him than a public officer, for the public officer or watchman 
of a city is as much under the protection of the law as a 
bailiff, constable or sheriff. 1 Russ on Cr., 532 and 533. 
. 2. Neither is it true, that the officer is necessarily a tres- 
passer, or his arrest illegal, because he acts without a war- 
rant. On the contrary he is, “by virtue of his office, em- 
powered, by law, to arrest felons, or those that are suspected 
of felony, and that before conviction and also before in- 
dictment. And these are under greater protection of the 
law, in execution of this part of their office, upon these two 
accounts : 

“1. Because they are persons’ more eminently trusted by 
the law, as in many other incidents to their office, so in this. 

“2. Because they are, by law, punishable, if they neglect 
their duty in it. 

“ And therefore it is all the reason that can be, that they 
should have the greatest protection and encouragement in 
the due execution of their office, since their actings herein 
are not arbitrary, but necessary duties, (not permissions,) and 
under severe punishment in their neglect thereof. And 
hence it is that these officers, that are thus entrusted, may, 
without any other warrant but from themselves, arrest fel- 
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ons and those that are probably suspected of felonies, and if 
they be assaulted and killed in the execution of their office, 
it is murder.” 2 Hale’s Pleas of the Crown, 85, 86; and 1 
East P. C., 301. So, upon authority, the Court committed 
no error. 

3. But there is another view of this question which effect- 
ually disposes of it; that is, concede that the law is as 
claimed by defendant—that the arrest was illegal, and the 
defendant had a right, under law, and it was his constitu- 
tional privilege, to resist an illegal seizure of his person or 
search of his room and baggage: according to the proof, the 
shooting was not in resistance to the arrest or the search, 
nor to prevent either. On the contrary, the shooting took 
place after he was arrested, and after he had voluntarily 
carried the officer to the room where his carpet-bag was, and 
submitted it to the inspection of the officer, apparently to 
relieve himself from the suspicion of being a robber or felon, 
and while the officer was thus thrown off his guard, engaged 
in the examination of the carpet-bag, and had nearly finish- 
ed, the defendant, who was unwatched, and behind the offi- 
cer, attempted to, and did shoot, inflicting a dangerous 
wound. Had he, in fact, resisted the effort to arrest or 
search, and done the shooting while in the act of resistance, 
and the law was as claimed, there would be error; other- 
wise, there is none. 

4, There was no error in the charge, “that nothing but 
necessary self-defense was an excuse, under the law, for 
shooting at another, nor in the failure of the Court to read 
to the jury, on the request of counsel, the fourth section of 
the Constitution of the United States, in remarking that it 
did not apply to the case; that Ramsey, in making the arrest, 
did not violate that provision,” for the reason that nothing 
else was relied on by the defense as an excuse for the shoot- 
ing, and that whether Ramsey, in the arrest, was in violation 
of that article of the Constitution or not. still, under the 
facts of the case, the defendant was not justifiable in shoot- 
ing sas Hence, upon the merits, the charge was wholly 
immaterial. 

5. The Court stated to the jury, that the shooting was 
not disputed, but admitted. As this statement was true, and 
there was no issue upon it, there was no error in the state- 
ment. 
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6. The evidence objected to, to-wit: “I got the stick from 
Mr. Stone, who said it belonged to the defendant; that I 
should be careful with it, that it was loaded, and that the de- 
fendant stopped at Mr. Bell’s;” further, “I went into Mr, 
Bell’s house and looked on the register and found Mr. Stone’s 
and Mr. Thompson’s names and two others on the books,” 
were not offered as evidence of the guilt of the accused, but 
as circumstances which influenced Ramsey to suspect accused 
of being an accomplice of Stone, who was charged with a 
felony, and induced him to-make the arrest. For this pur- 
pose, we think the evidence was admissible, as would any 
other facts or information, on which the officer acted, that 
would tend to show that his suspicions were not without rea- 
sonable grounds. 

7. We think the evidence was sufficient to support the 
verdict, and that the finding was not against law or the 
charge of the Court, and as there was no error in the rulings — 
of the Court by which the defense of the prisoner was affec- 
ted, the new trial is refused. 

Judgment affirmed. 
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RYAN vs. LIEBER et al. 


1. Why is not a transfer of an execution by plaintiff’s attorney good as 
an equitable assignment, the plaintiff having received the money paid 
on the assignment ? 

2. A levy of personal property which has been dismissed by plaintiff or 
plaintiff's attorney, without being productive, and when no injury has 
resulted from such dismissal, sufficiently accounts for, and explains 
such levy to authorize plaintiff to proceed with its collection, and to 
enable it to participate in the distribution of a fund in Court raised 
from the sale of the defendant’s property according to its priority. 


Certiorari, in Chatham Superior Court. Tried before 
Judge FLEMING, and decided at vacation, on 14th August, 
1859. 


Mr. Justice Lyon sufficiently states the facts of this case 
in his opinion. 


E. H. Bacon, for plaintiff in error. 


HarpEN & GUERRARD, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The facts in this case briefly are: On the 5th day of May, 
1859, O’Connor & Cullender obtained a judgment against 
William R. Vallum in the Sixth Circuit Court of the United 
States for the Southern District of Georgia. On the 7th day 
of July of the same year, Isaac Lieber obtained a judgment 
in the same Court against the same defendant, and at the 
November Term of the City Court of Savannah, Alfred Hay- 
wood obtained judgment against the same defendant. From 
all of said judgments, executions issued. The fi. fa. that 
issued from the judgment in favor of O’Connor & Cullender, 
was levied on “ four billiard tables, balls, cues, maces,” etc., 
attached to the same on 5th June, 1859. On 31st August 
following, plaintiffs, by their Attorneys, tranferred this exe- 
cution to John Ryan, who dismissed the levy. The transfer 
is as follows : 

VoL, xxx—29, 
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“For and in consideration of the sum of four hundred 
and ninety-two dollars and fifty-nine cents, to us in hand 
paid, by John Ryan, we hereby transfer the within fi. fa. to 
him, (said sum above named being the balance due on said 
ji. fa.,) and also the judgment on which said execution issued, 
to be collected at his own costs and charges, without recourse 
on the plaintiff or us. 

(Signed) “O'CONNOR & CULLENDER, 
“ By our attorneys, Bacon & Levy.” 


The fi. fa. in favor of Alfred Haywood was subsequently 
levied on “ four billiard tables, balls, cues, maces, ete., at- 
tached to the same.” Under this last levy, the propety was 
sold and the money arising from the sale brought into the 
City Court for distribution, and was claimed by all the above 
stated executions. On a motion to distribute, junior judg- 
ment creditors to that so controlled by Ryan, moved its ex- 
clusion from a participation in this fund on three grounds: 

ist. That a levy upon personal property and the dismissal 
thereof by the assignee amounts to a satisfaction, so far as 
third persons are concerned. 

2d. That the assignment of the execution was void, an at- 
torney of record not being able to execute the same without 
express power from the client. 

3d. That the amount due on the executions appearing to 
be paid, it is functus officio. 

The City Court excluded the execution, and ordered the 
money paid over to a junior execution, holding that the as- 
sigument was void; that the levy was dismissed, conse- 
quently, by one having no authority to do so, and was still 
unaccounted for, and being unexplained, was prima facie sat- 
isfied, but that, conceding the assignment to be good, still, 
as the levy had been unproductive by the fault of the as- 
signee, the lien as to the prior judgments was extinguished. 
The case having been carried to the Superior Court on cer- 
tiorari, that Court reversed the judgment of the City Court, 
on the objection to the assignment, holding that, under the 
peculiar facts of the case, the assignee was not excluded, on 
the ground that the transfer was made by the plaintiff’s at- 
torneys, but affirmed the judgment as to the effect of the 
levy and its subsequent dismissal. To that decision plain- 
tiffs excepted. That is the only question properly before us, as 











SAVANNAH, JANUARY TERM, 1860. 435 


Ryan vs. Lieber et al. 








there is no exception to the decision upon the sufficiency of 
the assignment; hence, we do not decide that question, but, 
as it has been argued and considered to some extent, we’ do 
not hesitate to give it, as the present impression of the 
Court, that if the assignment is not good, as a legal trans- 
fer, so as to vest the legal title in the assignee, that it is suf- 
ficient to convey to the assignee such an equitable interest in 
the fi. fa. and judgment as will enable the assignee to use 
the same in the name of the plaintiff for its collection. Why 
not? The assignee has advanced the money to the plaintiff, 
through their attorneys, on the faith of their agreement, for 
the plaintifts, that he shall have the use of the execution and 
judgment for his reimbursement. The plaintiffs have re- 
ceived the money and got the full benefit of it. The fair 
presumption is, that they have ratified the act of their attor- 
ney, and if they have not, they must return the money, 
placing the assignee where they found him; and until they 
do this, ought the assignee not to have the benefit of that 
part of the contract, which is in his favor? But, as I have 
stated, we do not regard this as a settlement of the question, 
but as an expression of opinion merely, which is open to re- 
view. 

Then, as to the other question, both the City and Superior 
Courts base their judgments on decisions of this Court, which 
they say have settled the question, that a levy on personal 
property and a dismissal of that levy by the plaintiff dis- 
places the lien of such execution as to junior judgment credi- 
tors. We deny that this Court has so decided, and I proceed 
at once to the consideration of those cases in which it is 
claimed that the Court so decided. The first case is that of 
Curan vs. Colbert, 3 Kelly, 239. Curan was surety for one 
Tharp, to Colbert, for $250 00. Colbert sued the debt to 
judgment against both Tharp and Curan, and Curan pointed 
out sufficient property to pay the debt of Tharp’s, who was 
then solvent. The property was levied on and released, Col- 
bert taking Tharp’s “word that he would pay at Christmas, 
without Curan’s consent, before the expiration of the time.” 
Tharp removed all of his property out of the State, and was 
insolvent. Colbert subsequently, and in the absence of Cu- 
ran, levied on a wagon and team of Curan’s and bought it at 
half its value under this execution. Curan brought trover 
for the wagon and team, and pending that action, filed a bill 











436 SUPREME COURT OF GEORGIA. 


Ryan vs. Lieber et al. 








for discovery, etc. The bill was dismissed for want of equity 
by the Circuit Court. This Court, on a review of that de- 
cision, held that there was equity in the bill, and who will 
say that there was not? Yet, that was the whole of that de- 
cision, so far as the Court was concerned. What had a dis- 
missal of the levy, so far as the rights of junior judgment 
ereditors have to do with that decision? It is true, that 
the member of this Court who wrote out the opinion in that 
case, used some very strong expressions as to the effect of a 
dismissal of the levy, etc., but they are mere dicta, by which the 
Court is not bound, has never pretended to be, but from its 
very organization has disclaimed them. It would be most 
strange and unjust, too, to the Court, the law and the rights 
of parties to have grave and important questions forever set- 
tled, when not made, by a loose and unguarded expression 
falling from one member of the Court on argument. But 
the effect of these dicta have too long been known and well 
understood by the profession at large to require from mea 
further consideration of them. It is sufficient to say, that 
the question before this Court now, was not in that case, nor 
there decided. 

The next case referred to in support of the decision of the 
Court below, is that of Newsome vs. McLendon, 4 Ga., 392. 
Newsome and others filed a bill alleging that, as sureties for 
Wormack, they had been compelled to pay large sums of 
money, and for their indemnity, he had conveyed to them in 
1840 the premises on which he lived; that Wormack and one 
Jesse McLendon had been partners and had given their note 
to one Brown for some property, which became partnership 
property; that on the dissolution of the firm, the entire ef- 
fects of the firm went into MecLendon’s hands, including the 
property for which the note was given to Brown. Brown ob- 
tained separate judgments on his notes before the date of 
conveyance from Wormack to the complainants; that the 
execution against McLendon was levied on an amount of prop- 
erty sufficient to have paid the same, and before the day of 
sale, Freeman and Jeremiah McLendon, with the assistance 
of, and for the purpose of enabling Jesse McLendon to have 
and to hold all the effects of the partnership to his own use, 
paid off the fi. fa. against Jesse McLendon, dismissed the 
levy on the same, caused an execution to be issued against 
and levied on the premises conveyed to them for their indem- 
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nity; that Wormack was wholly insolvent and dead ; that 
McLendon was solvent—had the effects of the firm in his 
hands to pay the debt; that at the time of the transfer to 
Freeman and Jeremiah McLendon by Brown, Jesse MeLen- 
don paid a large portion of the money, and since that time has 
reimbursed Freeman and Jeremiah the amount they advanced 
for him on the fi. fa. The bill was filed for discovery and 
injunction. The Judge of the Circuit Court refused the in- 
junction, and this Court decided that the complainants were 
entitled to the injunction, and the true grounds on which the 
decision was put, were, that the debt had been paid, and a dis- 
covery was necessary to prove the fact, and the additional 
one, which was the controlling one in the decision, was, that 
the debt was a partnership debt, and there were partnership 
effects sufficient to pay it, and these partnership effects must, 
in equity, be exhausted before the separate property of the 
members of the firm could be reached. Judge NIsBET, who 
wrote the opinion himself, never thought of putting the de- 
cision on the ground of a dismissal of the levy being a satis- 
faction or extinguishment of the lien, as to junior judgment 
creditors, who were not in the case, but as a question between 
partners and the sureties of one of them, He says: “Nor 
can I doubt but that a levy on personal property of one part- 
ner sufficient to pay the debt and dismissed by the plaintiff, 
with the consent of the defendant, would discharge the other 
partner.” This is sufficient to show that he viewed what he 
was saying on this head, as but an argument; but whether 
he did or not, the question before us was not in that case, 
was not decided by the Court, nor was it necessary to sus- 
tain that decision to invoke this principal so well discussed 
in that case by the able jurist who pronounced that opinion, 

The other case relied on is that of Lynch vs. Pressly, 8 
Ga., 330. That was a claim case. On the trial, the execu- 
tion offered in evidence had a former levy indorsed on it of 
two negroes, which were claimed, but not otherwise disposed 
of. The Court below ruled it out, on the ground that the 
levy was evidence of satisfaction, and the plaintiff must show 
that it was unproductive without his fault. This Court, in 
deciding that case, held that the levy was accounted for by 
the evidence of tho plaintiff’s attorney ; that he had dismissed 
the levy for a want of proof to condemn the property. 

This case, instead of deciding as the Court below, rather 
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intimated the other way. The Court was content with a 
weak sort of explanation, and Judge Lumpkin certainly did 
deny that the Court had decided the question as claimed, 
and said that the complainants in Newsome vs. McLendon 
were entitled to the relief, upon the grounds wholly inde- 
pendent of that dismissal of the levy ; and all will agree with 
me, that the other grounds of equity in that case constituted 
the gravamen of the bill. 

But that this Court has regarded the question as an open 
one, I refer to Marshall vs. Morris, 13 Ga., 185. That was 
a claim case, and when the execution was offered in evidence, 
there appeared to be a former levy on it of some negroes, 
which had not been disposed of. The negroes were insuffi- 
cient to pay the debt, and had been left, and continued in 
the possession of the claimant, the wife of defendant in exe- 
cution. This Court said, that there was authority for the 
proposition, that a levy undisposed of is satisfaction, and a 
second execution cannot issue, and again, while it is not sat- 
isfaction as to defendant, it is as to third persons. Judge 
Lumpkin referred to Banks vs. Evans, 10 Sm. & M., 35, 
and quotes the conclusion, which is: “That a levy on pro- 
perty is not payment, but only constructively so, to prevent 
wrong. It is deemed a payment in those cases where, if it 
were not, the defendant would be twice deprived of his pro- 
perty by the same judgment. In all other instances it is no 
payment,” and a number of authorities referred to support- 
ing that position. “And hence,” he adds, “ until further 
enlightened, I prefer to leave this point.” ‘The question has 
not been decided—is an open one, and so expressly stated to 
be in that case, and I can not but think it strange, that un- 
der the circumstances, it should have been held that the 
Court so decided. 

The question, then, occurs, what is the effect of a dismis- 
sal of a levy of personal property, the property being left in 
the possession of the defendant, as to junior judgment credi- 
tors? Does it displace the lien of a senior ji. fa. to that of 
junior judgments? For that is the question in this case. 
So far as this particular case is concerned, it is unnecessary 
for us to decide the question, for the levy dismissed was the 
same property that was subsequently sold, and the proceeds 
of which formed the subject of controversy. That accounts 
for, and explains the first levy; that shows that the levy had 
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not. been productive, and it shows, too, that nobody had been 
injured by the dismissal of the a But as the question 
has been fairly made and discussed, and is one of constant 
recurrence in the Courts, we have felt it to be our duty to de- 
cide and end the question. And we hold, upon the authority 
of the cases referred to in Marshall vs. Morris, 13 Ga., 185, 
that a dismisal of a levy on a senior fi. fa., leaving the prop- 
erty in the possession of the defendant, is not a satisfaction 
of a judgment; that it does not displace the lien of such 
execution or judgment, to that of junior liens; but that the 
fact that the levy is dismissed and the property left in the 
possession of the defendant, sufficiently accounts for and ex- 
plains such levy, so as to enable the plaintiff to enforce his 
lien by levy, in claiming money in Court, according to its 
priority, as effectually as though such levy had been made. 
And why should not this be so upon reason and principle ? 
If the property is left in the possession of the debtor, if his 
possession continues, he is not injured and loses nothing, and 
he cannot complain. If there be other judgment creditors 
having liens, their right to levy and force the property to 
sale is not effected thereby, and if they choose to force the 
property into market, to bring it toa sale, let them do so 
with their own liens. How are they injured? All the prop- 
erty is still there, as accessible to them and their process as 
it was to the older lien. If they have no lien and the prop- 
erty is subsequently removed by the debtor, that is his act, 
and not that of the creditor, nor is he or his lien to be af- 
fect by it. Of course, any fraudulent use of the prior lien 
between the creditor and debtor, by which other creditors 
were injured, would make a difference; but that must ap- 
pear, and, of course, this decision does not affect the rights 
of sureties, under such circumstances, for they stand on a 
very different footing. 

That there may be found adjudications conflicting with 
this, we do not doubt; for all other Courts are governed by 
their own practice and the policy of the people for whom they 
areheld. It is not the policy of the people of Georgia, that 
an execution should be pressed upon an unfortunate and em- 
barrassed debtor, to its immediate satisfaction, and possibly 
his immediate ruin, but it has always been the policy of this 
State to encourage judgment creditors in the indulgence of, 
and forbearance with their judgment debtors; for they have 
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passed laws, that these final processes may be transferred, 
that the judgment need not be renewed from year to year, 
but that it shall remain open and in full force until satisfied 
by the payment of the money ; and were we to decide that 
a levy once made must be disposed of by sale, let the conse- 
quences be what they may, either as to debtor or creditor, or 
the creditor would have his lien displaced, or his judgment 
satisfied without getting a dollar of his money, we would be 
going back to the dark ages that adjudged every debtor to be 
a criminal, and that the creditors must force a payment at 
once, or his lien was gone. 
Judgment reversed. 





MOLYNEUX vs. SEYMOUR, FANNING & CO. 


1. All persons found within the limits of a government, whether their 
residence be deemed permanent or temporary, are to be deemed, so 
far, citizens, or subjects thereof, as that the right of jurisdiction, civil 
and criminal, will attach to such persons. 

2. Although a non-resident comes not within the territorial limits of a 
State, still, if he own property there, that will give the Courts juris- 
diction. 

3. If a non-resident have property in the hands of another, it may be 
yeached by garnishment, the property itself, as well as the garnishee, 
being within the jurisdiction of the Court. 

4. Personal property has no loculity other than that of the person hay- 
ing the same in possession, ownership, custody or control. 

5. M. owes C. a balance, both residing in Georgia. M. goes to South 
Carolina and is summoned by process of garnishment, at the instance 
of W. & M., creditors of C., to depose what he is indebted to C. W. 
answers, and admits an indebtedness, which he is directed by the Caro- 
lina Court to pay over to the hands of an assignee. M. is garnisheed in 
Georgia by S. f. & Co. to depose in the Courts of this State what he 
is indebted to C. He answers, and brings to the knowledge of the 
Court the fact of the South Carolina judgment against him for the same 
debt: Held, that it is error to coerce M. to pay over the money a sec- 
ond time in this State, and that he was protected by the South Caroli- 
na judgment from further liability. 
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"This was a garnishment sued out by Seymour, Fanning & 
Co., calling upon E, Molyneux to depose what he was in- 
debted to, or what effects of one Carmichael he had in his 


hands. 
The facts of the case are sufficiently stated in the opinion 


of the Court. 
Warp, Jackson & Jones, for plaintiff in error. 


GEORGE T. BARNES, for defendant in error. 


By the Court—LumMPkKIN, J., delivering the opinion. 


We shall address ourselves to twe questions only in this 
case, taking no notice whatever of the order given by Carmi- 
chael to H. F. Russell. 

First, had the Court in Carolina jurisdiction of Molyneux? 
And secondly, if it had, had Molyneux an attachable inter- 
est in his hands belonging to Carmichael at the time the 
Carolina garnishment was served ? 

All persons who are found within the limits of government, 
whether their residence be permanent or temporary, are to 
be deemed, so far, citizens or subjects thereof, as that the 
right of jurisdiction, civil and criminal, will attach to such 
persons. And although the non-resident come not within 
the territorial limits of a State, still, if he owns property there, 
this will give the local Courts jurisdiction ; so that jurisdic- 
tion can -be rightfully exercised, whether founded upon the 
person being within the territory or upon property within the 
territory: Story on Conflict of Laws, secs. 539, 543, 550; 
Phillmore on International Law, pages 355, 368, 373. 

This doctrine has been recognized and enforeed in every 
State of the Union. _ It is no longer a debatable question. 

If a non-resident debtor have property in the hands of an- 
other, it may be reached by garnishment, the property itself, 
as well as the garnishee, being within the jurisdiction of the 
Court. The learned Judge who decided this case, conceded 
that if the non-resident garnishee have in the State where he 
is garnisheed, and when he is garnisheed, property of the de- 
fendant in his hands, or he is bound to pay the defendant 
money at some particular place in the State, or to deliver to 
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him goods at some particular place in the State, that then he 
may be garnisheed. 

We submit, there is no foundation in reason for such a dis- 
tinction. Has he property of the defendant’s in his hands 
which may be surrendered up? or does he owe him an at- 
tachable debt? which, of course, follows and adheres to his 
person. 

Molyneux was served personally with the process in 
Charleston. He is responsible, then, to the Courts of South 
Carolina: Drake on Attachments, sec. 409, et passim; 15 
Ohio R., 445; 1 Cushing R., 27; Kerr’s Action at Law, 
171,178; 2 Amer. Lead. Cas., 724, 725, 726, et seq.; 9 
Mass. R., 462, 470 ; 4 Comstock R., 375, 376, 378; 6 Texas 
R., 275; 21 Vol. Law Reporter, No. 5, p. 296; Ib. Vol. 3 
No. 5, pages 301, 304; 43 Eng. Com. Law Rep., 487; 3 
Douglas, 281. 

If Molyneux, after service, had made no return, the Court 
would have regarded this as an admission on his part, that 
he had assets and given judgment against him for the amount 
of the plaintiff’s claim: 2 Bailey S. R., 212, 213; 2 Me- 
Cord Rep., 224, 225; 1 Bay’s Rep., 484. 

Personal property has no locality other than that of the 
person having the same in possession, ownership, custody or 
control: Drake on Attachments, sec. 436; Story’s Conflict 
of Laws, secs. 380, 382, 388, 390. 

Molyneux could at any moment have given a draft for the 
balance in his hands, and thus have passed the property and 
possession at the same time. 

The person of the garnishee, then, being within the juris- 
diction of the South Carolina Court, and he being personally 
served with the regular process of that Court, the fund also 
being within the jurisdiction of that Court, it being purely 
personal, a balance due Carmichael, the jurisdiction of that 
Court was complete, both as to the person and subject-mat- 
ter; and the jurisdiction of that Court having first attached, 
the Courts in this State will not coerce the garnishee to pay 
second time. 

Could not Carmichael have sued Molyneux in South Car- 
olina and held him to bail upon this demand while Molyneux 
was passing through Carolina, or temporarily there upon 
business? If so, is it not clear that the creditors of Carmi- 
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chael could have reached the debt due Carmichael by gar- 
nishment? Does not principle demand this ? 

Molyneux was served personally in Charleston on the 19th 
of December, 1856. On the 5th of May thereafter, he filed 
his return, admitting $2,814 09 in his hands coming to Car- 
michael. On the 23d of March, 1857, he was garnisheed in 
Georgia, at the instance of Seymour, Fanning & Co. To 
this latter summons Molyneux filed an original return on the 
23d of May, 1857; and an amended answer February 15th, 
1559. In his return to the Courts of each State, he admit- 
ted his indebtedness to Carmichael, the fact of this fund be- 
ing first garnisheed in his hands in South Carolina, and in- 
sisted upon the exclusive jurisdiction of the Courts of that 
State; and in his amended return in this State, the further 
fact of the final order of the South Carolina Court, directing 
and requiring him to pay the amount admitted to be in his 
hands to Goldthan Walker, the regularly appointed assignee 
of that Court, under the law tor that purpose, and that he 
had paid over said sum. 

The return thus made in this State was not traversed. 
Molyneux had acted with the most perfect good faith. No 
steps were taken by the Georgia creditors to interplead or 
otherwise interfere with the proceeding in Carolina, although 
thus brought to their knowledge by the deposition of Moly- 
neux. 

Is it possible that, under these circumstances, he shall be 
adjudged to have paid this money wrongfully in South Caro- 
lina? And wherefore? Why, because the South Carolina 
attachment was not effectually levied, the balance due by 
Molyneux to Carmichael not being an attachable debt. Who 
made the Courts of this State an appellate tribunal, to re- 
view and reverse the judgment rendered in South Carolina? 
Is not as full faith and credit to be given to this judgment 
as if rendered in one of the Courts of this State? Is not 
every presumption in its favor, that it was rightfully ren- 
dered? Does the fact affirmatively appear upon the ‘face of 
these papers anywhere that it was not? ¥The Constitution 
of the United States, to say nothing of the comity of States, 
requires us to presume that there was sufficient proof before 
the South Carolina Court to authorize the judgment which 
they awarded. 

The simple truth in this case is, that Wardlaw and Walker, 
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in the exercise of superior diligence, have got the start in the 
race of Messrs. Seymour, Fanning & Co.; and the same 
may have happened had both proceedings been instituted in 
this State; and the Courts can afford them no relief. 

We hold, then, that the Court in South Carolina had juris- 
diction, and we are bound to presume—because it has been 
so adjudged by a Court of competent jurisdiction—that Moly- 
neux had an attachable interest in his hands belonging to 
Carmichael at the time the Carolina garnishment was served, 
Nothing appears upon the face of the proceedings to rebut 
this presumption; but, on the contrary, the proof sustain- 
ing the exercise of jurisdiction, and consequently that the 
Court was wrong in ordering judgment to be entered up in 
this State, compelling Molyneux to pay the money in his 
hands a second time. 





DUNNING & TUTTLE vs. STOVALL et al. 


1. The Act requiring certain liens to be enforced within twelve months, 
is not affected by the subsequent statute, fixing the first of January of 
the year ensuing as the time when open accounts shall bear interest, 
and also from-which the Statute of Limitations shall begin to run. 

2. A proceeding instituted against the proper parties to enforce a me- 
chanic’s lien may be converted into a regular suit to recover the price 
of the work done and the materials found. 


Statutory proceeding in Richmond Superior Court. De- 
cision by Judge Hout at January Term, 1860. 


This was a petition filed for the purpose of enforcing a lien 
under the mechanics lien laws of this State. It appeared 
from the petition @nd bill of particulars annexed, that more 
than twelve months had elapsed from the last date of the ac- 
count sued on, before the petition was filed. The defendants 
demurred and the Court sustained the demurrer. 

The plaintiffs moved, thereupon, to strike out so much of 
the declaration as referred specifically to the enforcement of 
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the lien, and to amend so as to proceed against the trust es- 
tate under the Act, giving common law jurisdiction in col- 
lecting claims against trust estates. 

The Court below refused this motion, and awarded a non- 
suit against the plaintiffs, 

Subsequently, during the same term, the counsel for plain- 
tiffs moved to reinstate the case upon the ground that the 
Court had committed error in the foregoing rulings. This 
motion was also refused, and the counsel for plaintiffs excepted 
to all said decisions. 


L. D. LALLERSTEDT, for plaintiff in error. 
Mriuuers & JACKSON, for defendant in error. 
By the Court—LumPKIN, J., delivering the opinion. 


As the plaintiffs did not sue upon a special contract, the 
presumption is, that the contract was completed when the 
last item in the bill of particulars was charged. They rely 
upon that and they must abide by it. They will not be per- 
mitted to prove any thing to the contrary, unles it was aver- 
red in the writ. We do not think the late statutes making 
open accounts bear interest from the first day of January of 

“he year next following, and that the Statute of Limitations 
shall not begin to run until that time, applies to the lien 
laws. 

Ought the amendment in this case to have been allowed ? 
The plaintiffs proposed to abandon the lien and convert the 
proceeding into an ordinary action against the defendants as 
trustees for Mrs. Caroline Dearing and children for a dwell- 
ing house, materials found by the plaintiffs, for the benefit of 
the trust estate. 

And why not? We can see no objection to it. Whether 
when there are trustees, the Act of 1856 intended that the 
cestui que trusts should be made co-defendants, is not alto- 
gether clear. But whether this be so or not, or you are only re- 
quired to name them as you do the trust property, still we see 
no insuperable objection to the allowance of the amendment. 
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TWEEDY vs. URQUHART. 


1. In a deed of marriage settlement occurs this clause, ‘‘ That should 
said trust at any time become vacant by death or resignation of said 
party of the second part, (the trustee,) or any of his successors, the 
said Isabella M., (the wife) by writing under her hand and seal, may 
appoint any other person or -persons trustee in place of said party of 
the second part.’’ In another part of said deed there was this clause, 
that the trust property should be held by the trustee for the sole use of 
the wife, ‘‘ separate from and wholly free of the control of her said in- 
tended husband, or any future husband, and not liable for any debt or 
contract of either.’”’ The trustee named resigned, and the wife ap- 
pointed one McBride, who also resigned. The wife then, in writing, 
under seal, appointed her husband as her trustee in lieu of McBride.”’ 
Held, . 

1. That the deed did not exclude the wife from appointing the husband 
as trustee. 

2. That the husband was not excluded by law from receiving the appoint- 
ment from the wife. 

8. That the appointment of the husband in lieu of McBride, instead and 
in place of Garvin, did not defeat the appointment. 

4. That the appointment was good and vested the legal title of the trust 
property in the trustee so appointed. 


Complaint for slaves, in Burke Superior Court. Decision 
by Judge Hott, May Term, 1860. 6 


This case was tried in the Court below by a petit jury, and 
a verdict rendered for the plaintiff for $6,394. The defend- 
ant moved the Court for a new trial, which was granted by 
the Court below. 

An ante-nuptial settlement was entered into between 
Ephraim Tweedy and Isabella M. Hadley in contemplation of 
a marriage between them. The negroes sued for were de- 
scribed in the settlement, and the title thereto vested in Igna- 
tius P. Garvin as trustee. The terms of the trust are as fol- 
lows: 

“To have and to hold, all and singular the slaves above 
mentioned, with all future increase of the females, to him, the 
said party of the second part, and to his successors, as his 
and their own proper goods—in trust—always and for the 
sole use, benefit and behoof of the said Isabella M. Hadley, 
separate from, and wholly free of the control of her said in- 
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tended husband, or any future husband, and not liable for 
any debt or contract of either, for and during her natural 
life; and on her death, the trustee, for the time being, is to 
convey the whole trust estate then in his hands, as said Isa- 
bella M. Hadley, by writing, in nature of a will, attested ac- 
cording to law, may appoint; and in default of such will to 
any children, or issue of any children which she may leave, 
each child, and the descendants of each deceased child, taking 
one share; and if she leaves no issue living at the time of her 
death, then the trustee for the time being, is to convey the 
whole estate to said Ephraim Tweedy, should he survive her: 
Provided, always, that the trustee for the time being may, at 
any time, by deed or bill of sale, in which said Isabella M. 
voluntarily joins, sell any part or the whole of said trust es- 
tate, reinvesting the proceeds on the same uses and trusts as 
above set forth.” 

The provision in the settlement for the appointment of a 
new trustee, was this: 

“ And provided, also, That should said trust at any time 
become vacant, by death or resignation of said party of the 
second part, or any of his successors, the said Isabella M. by 
writing under her hand and seal, may appoint any other per- 
son or persons trustee, in place of said party of the second 
part; and the person so appointed shall immediately and 
ipso facto, become entitled to all the right and authority 
hereby conferred on said party of the second part.” 

Ignatius P, Garvin having resigned the trust, the wife of 
Tweedy, prior to the commencement of this suit, appointed 
her husband, the said Ephraim Tweedy, trustee under said 
settlement. The plaintiff title was derived through said set- 
tlement and appointment. 

The decision of the Court below, upon the motion for a 
new trial, is as follows : 

“A verdict having been returned in favor of the plaintiff, 
defendant moves for a new trial on several grounds, only the 
first and second of which, is it necessary in the opinion of the 
Court to consider, as upon them the motion should be allow- 
ed. The action is for the recovery of the negroes, and to en- 
title the plaintiff to a recovery, he must show his title. The 
title shown was the appointment made by his wife under a 
power contained in the marriage settlement between him and 
his wife. The whole case turns upon the validity of this ap- 
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pointment. If valid, the Court has no doubt of the correct- 
ness of the verdict ; but the Court holds the appointment to 
be void, as not within the power contained in the settlement, 
and to be excluded, both by the relation of husband and wife, 
and by the terms of the settlement. If this position be true, 
the plaintiff has no title. 

“ The counsel for the plaintiff contend that he may recover 
though the appointment be void; that the trust being vacant 
he would hold as trustee for his wife; but however equity 
might consider him, he can only recover here upon a legal ti- 
tle. As the Court believes the verdict to be contrary both to 
law and evidence, it sustains the motion; let the verdict be 
set aside and a new trial granted, to be tried by a special 
jury.” 

; To which decision, granting a new trial, the plaintiff by 
his counsel excepted, and assigns error thereon. 





Miuxers & Jackson, for plaintiff in error. 
JoHuN T, SHEWMAKE, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The only question in this case is this, whether the appoint- 
ment of the plaintiff, Ephraim Tweedy, as trustee, by his wife 
Isabella, the cestui que trust is a good appointment, and is 
sufficient to vest in him the legal title to the trust estate? 
The Court below on the application for a new trial, held that 
the appointment was not, and did not clothe him with the le- 
gal title to the trust estate, and granted the new trial on that 
ground. Which decision was excepted to, and the cause 
comes before us for review on that single ground. It is in- 
sisted by counsel for the defendant in error, that the appoint- 
ment was void, because the husband was excluded by the 
terms of settlement, and that it is prohibited by law, that is, 
that as the appointment was the subject of, or matter of con- 
tract, and as the husband and wife were one in law, the con- 
tract was void, and that the appointment was made in lieu of 
McBride instead of Garvin, the trustee named in the marriage 
settlement. In reply to these objections, or rather arguments, 
for they constitute all that can be said in support of the de- 
cision complained of, we say : 
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1. The deed of marriage settlement does not exclude the 
husband from taking the appointment of trustee; it is true 
that there is a clause in the deed, that the property therein 
secured to the separate use of the wife, shall be “ wholly free 
of the control of her husband, or any future husband, and 
not liable for any debt or contract of either ;” but this clause 
was intended to, and did only, exclude the marital rights of 
the husband, or that interest in, or title to, the property, 
which, but for such settlement, would have vested in him by 
the marriage. Such clauses are to be found in all marriage set- 
tlements, or nearly all, and yet how often is such clause to 
be found in these settlements, when the husband himself is 
named the trustee therein? The clause was not intended to, 
and does not exclude the husband from such control or 
interest in the property as the wife may think proper to give 
him. She is not excluded from giving him the control, or 
he from taking it by her consent. How does his appoint- 
ment of trustee change the right of the husband in the trust 
property? We cannot see. It does not give him the con- 
trol of the property as husband, that is, in his own right, it 
only enables him to control the property as trustee for the 
wife, and as her agent, not otherwise. 

2. But if the husband is not excluded by the deed from 
the appointment, does the law exclude him, or in other words, 
is the appointment by reason of the relation of the parties 
void? Most assuredly not. In all these cases when the 
separate property of the wife is not in the name of any trus- 
tee, the law deems the husband as the trustee. Story Eq., 
1830. Then, where the trust is vacant, and the husband in 
consequence is deemed the trustee, why should the appoint- 
ment by the wife be bad, when she does that only which the 
law declares without? Independently of this, “in equity 
the wife may bestow her separate property by appointment, 
or otherwise, upon her husband as well as upon a stranger.” 
Story Eqg., 1395. If she may do this, why may she not ap- 
point him trustee? That this is so in equity, goes not alter 
the question, for it is but a question of power and of right, 
and if allowable in equity, and been exercised, the appoint- 
ment, when made, becomes a legal right, and must be so re- 
cognized by the Courts of Law as well as of Equity. 

3. That the appointment was made in lieu of McBride in- 
stead of Garvin, makes no sort of difference ; the trust was 

VoL, xxx—380, 
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vacant by the resignation both of Garvin and of McBride, 
and the deed of settlement provides “that should said trust 
become vacant at any time by death or resignation of Garvin 
or any of his successors, the said Isabella M., by writing un- 
der her hand and seal, may appoint any other person or per- 
sons, trustee in place of said party of the second part.” The 
main thing was the right to appoint in case of a vacancy ; 
that was given, and that she has exercised properly ; that she 
stated that the appointment was in lieu of McBride, was im- 
material, she need not have stated anything about it; the 
trustee so appointed takes the place that Garvin held in the 
deed. 

4, So we think the appointment was rightfully exercised, 
and vested the legal title in the appointee, and that the new 
trial ought not to have been allowed. 

Judgment reversed. 





WADE & CO. vs. HAMILTON ef al. 


1. A delivery of cotton to a common carrier for a consignee, and its ac- 
ceptance by the carrier for the consignee, when there was a previous 
agreement between the consignee and consignor, that the latter should 
send the cotton to the former,:is a delivery to the consignee. 

2. The interest which will support a claim under our statute, is any in- 
terest which renders the property not subject to the levying fi. fa. or 
attachment, or which is inconsistent with the plaintiff's right to pro- 
ceed in selling the property. 


Certiorari, in Chatham Superior Court from the City Court 
of Savannah, decided by Judge FLEMING, at the May Term, 
1859. 


This was an attachment in favor of E. C. Wade & Co. 
against James Hamilton, levied on five bales of cotton as the 
property of defendant in attachment. Lawson & Addison 
interposed their claim to the cotton, and the validity of that 
claim was the question. The Judge of the City Court held 
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it to be invalid; Judge Fleming reversed the decision, and 
that reversal is the error assigned. The facts of the case 
were agreed as follows: James Hamilton obtained an advance 
of $250 00 from the claimants, upon a promise that he would 
send them five bales of cotton, out of the proceeds of which 
they were to reimburse themselves and pay over to him any 
surplus, He accordingly placed the cotton a a steamer, 
having marked it “ Lawson & Addison,” and with instruc- 
tions to deliver it to them on its arrival at Savannah. The 
steamer discharged the cotton upon the wharf when she ar- 
rived at Savannah. E. C. Wade & Co., levied their attach- 
ment, (founded upon an advance made by them as factors,) 
and the claimants interposed their claim. 


HaAmILtTon CovuPeEnr, for plaintiff in error. 
Norwoop, WItson & LESTER, contra. 
By the Court—StePuEns, J,, delivering the opinion, ' 


1. We think that Hamilton’s delivery of this cotton to the 
common carrier for the claimants, and the carrier’s accep- 
tance of it for them, with their expectation and consent, that 
it should come to them in that very mode, was a delivery to 
them. The argument was, that the carrier was not their agent, 
but the agent of Hamilton, and that therefore, the possession 
had never got tothem. The facts of this case constituted the 
carrier agent of both parties. Hamilton was acting for him- 
self in selecting the carrier; but he was also acting for the 
claimants in that very same act of selecting an agent. He 
was doing precisely what he agreed to do for them, sending 
cotton to them for their benefit, and selecting for them, in 
pursuance of his agreement to do so, an agent to carry it, 
The carrier was selected for them by their agent for that pur- 
pose, Mr. Hamilton, and the agent so selected accepted for 
them. The delivery being to them, their lien as factors imme- 
diately attached to the cotton. 

2. But it was said, that granting their lien to have attach- 
ed, they could not assert it bya claim. Their lien gave them 
such an interest as entitled them to payment of their debt in 
preference to the plaintiff’s in attachment, and we think that 
was interest enough to support a claim under the statute. 
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The very question to be tried in aclaim case is, whether or 
not the claimant has such an interest in the property as ren- 
ders it not subject to the attachment or fi. fa. Nor does this 
view conflict in the least with the previous rulings of this 
Court, that the claimant is not intitled to interrupt or inter- 
fere with the process of the plaintiff against the defendant in 
execution, except upon the strength of his own interest in the 
property, analogizing the claimant to a plaintiff in ejectment 
or trover who must recover upon the strength of his own 
right, and not upon the want of right in his adversary. An 
uninterested person cannot interfere to raise the issue of sub- 
ject or not subject, but surely he may so interfere, whose very 
interest renders the property not subject. We are entirely 
satisfied, both as to the right and as to the remedy. 
Judgment affirmed. 
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DOE ex dem. SHEFTALL et al., vs. ROE, casual ejector, 
AND ROBERTS. 


1. Testator, by one clause in his will, provides: ‘Respecting my tract 
of land called the Tanyard, it is my will that the same be equally di- 
vided between my heirs, hereafter named, but that they shall not have 
it in their power to dispose of or sell any of their shares for twenty 
years ;’’ and by another: ‘‘It is my will that whatever part or share 
of my estate, either real or personal, which shall come to either of my 
daughters, hereafter named, the same shall not be liable, under the 
control, or subject to any debt or debts of any husband they intermar- 
ry with; that before any such intermarriage shall take place, the por- 
tion of my estate which they shall inherit, shall be settled on trustees 
for their sole and only use, and to be disposed of by my said daughters 
as they may think proper: ’’ Held, That these provisions do not vest 
or give an unlimited power of disposition, but only of such interest as _ 
they take under the other clauses of the will. 

That if a testator gives, in one part of his will, an absolute estate, and 
in a subsequent clause cuts down such estate to a less interest, the 
prior gift is restricted accordingly. 

L. S., by his will, provided: ‘‘In case of the death of either of my 
children, to-wit: B., H., J., M., E., S., A., or A., before the division © 
takes place, or after, without issue legally begotten, then, and in that 
case, the portion of him or them so deceased shall be only inherited 
and divided between my heirs, the survivor, or survivors of my eight 
children, heretofore named. In case of my sons or daughters should 
intermarry and die, leaving issue legally begotten, they shall not in- 
herit their father’s or mother’s portion of my estate before they attain 
the age of eighteen years, and in case of the death before they attain 
that age, the property of the father or mother so deceased shall return 
to the children: I mean the eight so often mentioned :’’ Held, That 
the limitation was not void for remoteness, but that the devise was lim- 
ited to take effect on a definite failue of issue™ 


bo 
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Tried before Judge FLEMING, in Chatham, in May, 1859. 


On the 26th day of May, in the year 1859, during the 
regular Term of the Superior Court of Chatham county, his . 
Honor, Wa. B. FLEMING, one of the Judges of the Superior 
Courts of the State of Georgia, presiding, the cause of John 
Doe on the demise of Solomon Sheftall and Abigail M. 
Hart, heirs and devisees of Levi Sheftall, against Richard 
Roe—that is to say, Hiram Roberts, tenant in possession, 
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being an action of ejectment pending on the common law 
side of the Superior Court of Chatham county aforesaid, on 
appeal, came on to be heard; whereupon, it was then and 
there agreed in open Court, between the Counsel for the 

laintiff and for the defendant, that the construction of the 
ast will and testament of Levi Sheftall, (a copy of which is 
hereunto annexed as a part of this bill of exceptions,) under 
which the lessors of the plaintiff claimed title, and the plain- 
tiff asserted his right to recover, should be submitted, upon 
argument, and a special verdict to his Honor the presiding 
Judge, who might render his decision thereupon in vacation. 
In pursuance of which agreement, argument was then and 
there had for the plaintiff and defendant; and afterwards, 
on the eighth day of June, in the year aforesaid, during the 
said regular Term of the said Court, the jury, having been 
regularly empanneled and sworn, rendered, by consent of 
counsel for the plaintiff and defendant, a special verdict in 
the said cause, which appears of record. 

The said Judge afterwards, to-wit: on the 2d day of Au- 
gust, in the year 1859, rendered and filed his decision in 
writing, wherein, among other things, he decided that the 
children of Levi Sheftall, under whom the defendant claims, 
did not take under the will of the said Levi Sheftall, estate 
for life only, but estates of inheritance in fee-simple, in the 
property in question ; and that the limitations over, in favor 
of the survivor or survivors of the children of the said Levi 
Sheftall, contained in the concluding clauses of the said will, 
are too remote. 

Whereupon, counsel for the plaintiff excepted, and say— 

Ist. That his Honor erred in deciding that the children of 
Levi Sheftall, under whom the defendant claims, did not 
take, under the saidewill, estates for life only in the property 
in question. 

2d. That his Honor erred in deciding that the children 
of the said Levi Sheftall, under whom the defendant claims, 
took, under the said will, estates of inheritance in fee-simple, 
in the property in question. 

3d. That his Honor erred in deciding that the limitations 
over, in favor of the survivor orsurvivors of the children of 
the said Levi Sheftall, in the concluding clauses of his said 
will contained, were too remote. 
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4th. That the decision of his Honor is erroneous and con- 
trary to law. 


Copy of Will of Levi Sheftall. 
“STATE OF GEORGIA, CHatHam County: 


“Tn the name of God, Amen. I, Levi Sheftall, of the 
city of Savannah, in the county and State aforesaid, being 
of sound mind and memory, and knowing that it is appoin- 
ted for all men to die, but being certain of the resurrection of 
the dead, do hereby declare this to be my last will and tes- 
tament, in manner and form following, revoking all former 
wills and testaments heretofore made or done by me, implor- 
ing my Creator to receive my soul into His holy keeping. 
Respecting my burial, I have left written directions to my 
family ; therefore it is useless to mention it here. As to my 
worldly affairs, which it has pleased God to bless me with, it 
is my will that my executors and executrix have full power 
and liberty to sell and dispose of any part of my estate, 
either real or personal, if it is thought by them and my heirs 
to be of benefit to the estate, but not otherwise, except that 
tract of land known by the name of the Tanyard, contiguous to 
Savannah, which will be hereafter mentioned in what man- 
ner it is to be disposed of. All sales made by my executors 
and executrix must be with consent of my heirs, or the Court 
of Ordinary, and the monies arising from such sales must be 
invested in other property, real or personal. Should it so 
happen that any dispute arises between my heirs, every such 
dispute shall be left to, and determined by three respectable - 
and indifferent persons chosen by the parties, and whose de- 
eision shall be final and binding, and if either of the parties 
should be dissatisfied with the said decision, and institute 
an action, he, she or them so doing shall only be entitled to 
ten dollars as their share of my estate, both real and personal, 
and such forfeited share or shares shall be equally divided 
amongst my heirs—I mean my sons and daughters at present 
unmarried, and them only. This I do in order to prevent 
my heirs going to law with each other. It is my will that 
my dear wife, Sarah Shefiall, shall keep in her possession my 
houses, negroes, and every species of my property for and 
during her life; but in case she marries, then and in that case, 
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she shall only draw an equal share of my estate with my 
heirs. 

“Tt is my will that what I leave to my heirs—the profits 
of which being sufficient to maintain them decently—they 
keep together and live in the house or houses until a division 
takes place—that is, if they think proper. No division of 
my estate shall take place during my wife’s widowhood ; that 
when the time arrives when a division must take place, it 
shall be in the following manner: The value of the property 
shall be first ascertained by three respectable appraisers, then 
be sold agreeably to advertisement on a particular day, to 
the highest bidder, on a reasonable credit, taking bond and 
mortgage on the property sold or disposed of and further 
security, if my executors and executrixes think proper. The 
purchase-money must be paid by installments, so that the 
youngest child may have an equal chance with the eldest, 
as it is my wish that every one of my heirs may be well sat- 
isfied with what is done; therefore, whenever my sons and 
daughters arrive to the age of nineteen years, then they be 
considered my executors and executrixes equal to those that 
may be qualified. 

“ Respecting my tract of land called the Tanyard, it is my 
will that the same be equally divided between my heirs here- 
after named, but that they shall not have it in their power 
to dispose of or sell any of their shares for twenty years af- 
ter my decease. It must be clearly understood that the 
whole of the tract of Jand is meant by the name Tanyard, 
which contains upwards of forty acres, including the surplus, 
for which said surplus I have a grant of upwards of thirty 
years old. My heirs may lease or build on any part of it 
for them to reside on; (if leased) the profits must be for the 
benefit of them all. Lot (20) twenty I recommend the great- 
est care of, its being this city, its value is great. 

“Tt is my will that whatever part or share of my estate, 
either real or personal, which shall come to either of my 
daughters hereafter named, the same shall not be liable, un- 
der the control or subject to any debt or debts of any hus- 
band they may intermarry with; that before any such mar- 
riage shall take place, the portion of my estate which they 
inherit shall be settled on trustees for their sole and only 
use, and to be disposed of by said daughters as they may think 
proper. 
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“ My son, Levi Sheftall, was possessed of a half lot of land 
in Savannah, (adjoining Robert Greer’s,) and a negro boy 
named Carolina, and as he died in Charleston, and on his 
death-bed requested his uncle, Mr. Emanuel De Lamotta, to 
remember he left his property to his god-son and brother 
Abraham Sheftall, and my said son Levi Sheftall being a 
minor at the time of his death, and leaving no will, and the 
property coming to me, as his father, under the laws of the 
State, 1 therefore, in compliance with his request, bequeath 
to my son, Abraham Sheftall, the said half lot and negro boy 
named Carolina, as his property forever after the decease of 
his mother, this property to be his, exclusive of his share of 
my estate, real or personal, which he may be entitled to. 

“T give and bequeath to my son Solomon, my negro boy 
named Cork, as also the sum of three hundred dollars, this 
sum to be paid him when my estate is divided; these gifts 
are exclusive of his equal share of my estate, both real and 
personal. I give to my son Emanuel Sheftall, my negro 
boy named London. This gift is also exclusive of his equal 
share of my estate, both real and personal. I give to my 
son Mordecai Sheftall, a negro wench named Sprouncer, with 
her four children, to-wit: Rose, George, Venus and Jane, 
and her future issue and increase, to him forever after the de- 
cease of his mother. This gift is exclusive of his equal share 
of my estate, both real and personal. 

“It is my will that my estate be divided in the following 
manner, and to the following named person only; that is to 
say, to my dear wife, on the conditions before mentioned; to 
my son Benjamin Sheftall, one share, under certain condi- 
tions that will be hereafter mentioned; to my daughter Han- 
nah Sheftall, one equal share of my estate; to my daughter 
Judith Sheftall, one equal share of my estate; to my son 
Mordecai Sheftall, one equal share of my estate; to my son 
Emanuel Sheftall, one equal share of my estate; to my son 
Abraham Sheftall, one equal share of my estate; to my 
daughter Abigail Minis Sheftall, one equal share of my es- 
tate; to my daughter Perla, the wife of Isaac Russell, I give 
the sum of five dollars; this is all she shall have of my es- 
tate, both real and personal—this to be paid her after the 
division aforesaid. No support shall be given her out of my 
estate on any pretence, and it is my will that my executors 
and executrixes do not, on any consideration, suffer her to 
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dwell on any part of my land or live in any of my houses; I 
give to my dear daughter Sarah DeLyon, the wife of Abra- 
ham DeLyon, the sum of ten dollars; this to be considered a 
full share of my estate, both real and personal. I gave my 
daughter Sarah DeLyon, at her marriage, a valuable pro- 
perty—more than any of my children will enherit from me; 
this is the only reason, and not a want of parental affection, 
that I have left her in my will ten dollars. 

“The part of my estate, real and personal, which I give 
to my son Benjamin Sheftall, is subject to the following con- 
ditions, and absolutely bound by the following trust, and 
upon no other terms or conditions shall he enjoy any part of 
my estate; to my sons Mordecai Sheftall and Emanuel Shef- 
tall, in trust for my son Benjamin Sheftall, an equal share 
of my estate, both real and personal, the said Benjamin Shef- 
tall to have and receive the rents and issues and profits of the 
property aforesaid for his support and maintenance during 
the term of his natural life, and not to be subject to the debts 
of the said Benjamin Sheftall; but in case he should marry 
and die without issue legally begotten, then and in that case 
the said property, both real and personal, and the profits 
thereof, shall be divided between my heirs, hereafter named, 
to-wit: Hannah Sheftall, Judith Sheftall, Mordecai Sheftall, 
Emauuel Sheftall, Solomon Sheftall, Abraham Sheftall, and 
Abigail Minis Sheftall, and no other person whatsoever. 
But should he leave issue at the time of his death, lawfully 
begotten, in that case, they shall have and receive that por- 
tion of the estate which was vested in the hands of the trus- 
tees for the use of the said Benjamin Sheftall, provided they 
live to the age of eighteen years, not otherwise; and in case 
they do not live to the age of eighteen years, then and in 
that case the property shall revert to my heirs, Hannah, Ju- 
dith, Mordecai, Emanuel, Solomon, Abraham and Abigail 
Minis Sheftall. 

“In case of the death of either of my children, to-wit: 
Benjamin, Hannah, Judith, Mordecai, Emanuel, Solomon, 
Abraham or Abigail before the division takes place, or after, 
without issue legally begotten, then and in that case the por- 
tion of him or them so deceased shall be only inherited and 
divided between my heirs, the survivor or survivors of my 
eight children, heretofore named. Lest a false interpretation 
may be given to my meaning in this my will, I deem it highly 
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proper to say, that in no case are my daughters Sarah De- 
Lyon and Perla Russell, to inherit any part or portion of my 
estate on the decease of any of my eight children. 

“In case any of my sons or daughters should intermarry 
and die, leaving issue legally begotten, they shall not inherit 
their father’s or mother’s portion of my estate before they at- 
tain the age of eighteen years; and in ease of the death be- 
fore they attain that age, the property of the father or mother 
so deceased shall return to my children: I mean the eight 
which I have so often mentioned. 

“Tt is my particular request and desire that my old faith- 
ful negro man, London, who has labored hard with me forty 

ears and upwards, be kindly, carefully and well treated as 
faa as he lives. 

“T do hereby appoint my dear wife, Sarah Sheftall, exec- 
utrix, my sons Benjamin, Mordecai and Emanuel Sheftall, 
executors, and my daughters Hannah and Judith Sheftall, 
executrixes to this, my last will and testament, resigning 
myself to the mercy of my Creator, hoping that my soul will 
be received by Him. 

“ Done at the city of Savannah, this fourth day of July, 
eighteen hundred and eight, and in the thirty-third year of 


American independence. 
“Levi SHEFTALL, [1 s.]” 


This will was duly proved and recorded. 


H. WituraMs, for plaintiff in error. 


Luioyp & Owens, and Law, Bartow and LovE Lt, for 
defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The controversy in this case grows out of the will of Levi 
Sheftall and the disposition made therein of that part of his 
estate called in the will “the tanyard tract.” 

The facts appearing from the record are, that Judith Shef- 
tall and Hannah DeLyon, widow of Abraham DeLyon, two of 
the children of the testator, conveyed their shares in the tan- 
yard tract to the defendant, Hiram Roberts, and died subse- 
quently without having had issue. 
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Solomon Sheftall and Abigail M. Hart bring this suit for 
the recovery of the premises so conveyed, as the only surviy- 
ing devisees of the testator, and claim that, on the death of 
Judith and Hannah, without issue, the title, under the will, 
vested in them as the survivors. 

On the trial of the case in the Court below, the presiding 
Judge held, that under the will, the children of the testator, 
or the first takers, took an absolute fee in the property on 
two grounds: 

Ist. That the absolute power of sale, given by the will t 
the children of testator, carried the fee. 

2d. That the limitation over was too remote, or created an 
estate-tail in the first takers, and thereby vested the fee ab- 
solutely in them. 

Does the will give to the children an absolute or unlimited 
power of disposition? We think not. The clauses of the 
will from which this power of disposition is claimed is, first : 
“Respecting my tract of land called the tanyard, it is my 
will that the same be equally divided between my heirs, here- 
inbefore named, but that they shall not have it in their power 
to dispose of, or sell, any of their shares for twenty years 
after my decease;” which, it is said, is equivalent to saying, 
that after twenty years they shall have the power to dispose 
of or sell any of their shares. Concede that, and the most 
that can be claimed is, that they may sell their shares ; that 
interest which they take in this tract under the will. This 
power of disposition is consistent with the estate given. It 
no more vests in them the power of absolute and unlimited 
sale and disposition of the land, than the part of this clause 
which directs a division among the heirs, vests in them the 
whole title. The power is next claimed as to the daughters, 
in the next clause; that is, “it is my will that whatever 
part or share of my estate, either real or personal, which 
shall come to either of my daughters, hereafter named, the 
same shall not be liable, ete.; that before any such marriage 
shall take place, the portion of my estate which they shall in- 
herit, shall be settled on trustees, for their sole and only use, 
and to be disposed of by my said daughters as they shall 
think proper.” Now if, according to a proper construction 
of this will, nothing was given to them in the tanyard tract 
but a life-interest, either expressly or by implication, or a 
life-estate to be enlarged into a fee on the having of issue, or 




















SAVANNAH, JANUARY TERM, 1860. 461 


Doe ex dem. Sheftall et al., vs. Roe, casual ejector, and Roberts. 








what else, is not that the part or share given, or the portion 
which they will inherit, all the power is given to dispose of? 
We think so. But allow that we are wrong, has there been 
a marriage and settlement on trustees with power to the 
daughters to sell? Toall of which, the power is restricted. 
It is not pretended. Again: Concede that we are mistaken 
in this view, and that these clauses do give an unlimited 
power of disposition, and hence carry the absolute fee, and 
a subsequent clause of the will, expressly or by implication, 
cuts down such interest to a life-estate or other estate less 
than a fee-simple, this clause giving the power must give way 
to the subsequent disposition. “If a testator, in one part of 
his will, gives to a person an estate of inheritance in lands 
or an absolute interest in personalty, and in a subsequent 
passage unequivocally shows that he means the devisee or 
legatee to take a life interest only, the prior gift is restricted 
accordingly.” 1 Jar. on Wills, 412. So that the whole 
question turns upon the construction to be given to the fol- 
lowing clause : 

“In case of the death of either of my children, to-wit: 
Benjamin, Hannah, Judith, Mordecai, Emanuel, Solomon or 
Abigail, before the division takes place or after, withodt issue 
legally begotten, then and in that case, the portion of him, 
her or them so deceased shall be only inherited and divided be- 
tween my heirs, the survivor or survivors of my eight chil- 
dren, heretofore named ;” and further: “ In case of any of my 
sons or daughters should intermarry and die, leaving no issue 
legally begotten, they shall not inherit their father’s or 
mother’s portion of my estate before they attain the age of 
eighteen years, and in case of their death before they attain 
that age, the property of the father or mother so deceased, 
shall return to my children: I mean the eight which I have 
so often mentioned.” Is the limitation over void for re- 
moteness? We think not. The superadded words in the 
last clause granted, to-wit: “‘ leaving issue legally begotten, 
they (the issue) shal] not inherit their father’s or mother’s 
portion of my estate until they attain the age of eighteen 
years,” plainly import, that the issue meant the children of 
the first takers, and that the limitation must, of necessity, 
take effect within eighteen years after the death of testator’s 
children, and that the estate shall either vest then in such 
issue or go over. 
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There is another circumstance in this will which more con- 
clusively shows, to my mind, that the testator did not intend 
an indefinite, but a definite failure of issue, and that is this, 
to be found in the clause immediately preceding those under 
consideration ; I mean the provision in relation to Benjamin’s 
share of this same property, the testator says: ‘but in case 
he (Benjamin) should marry and die without issue legally be- 
gotten, then and in that case, the said property, both real 
and personal, and the profits thereof shall be divided,” ete, 
But should he leave issue at the time of his death, lawfully 
begotten, in that case, they shall have and receive that por- 
tion of the estate which was vested in the hands of trustees 
for the use of said Benjamin, provided they live to the age of 
eighteen years—not otherwise ; and in case they do not, then 
over. Looking to this item, then, as a manifestation of the 
intention of the testator, as to when the limitation should 
take effect, can any doubt but that he intended a definite 
failure of issue. The contingency in that case depends on 
his leaving issue at his death. If he did not intend an in- 
definite failure in the one case, he did not in the other. It is 
of the same property, the limitation over is to the same per- 
sons, arntd it is only to make a separate provision as to Ben- 
jamin’s use of the property during his life, that this clause 
was inserted in the will. He (Benjamin) is equally included 
under the next clauses—is expressly named in them; in fact, 
these three several clauses, forming, as they do, the testator’s 
final and general disposition of the residuum of his estate, 
in which all of the devisees are alike interested, must be 
taken and construed together to get the testator’s intention ; 
and so taken, it is clear that the limitation over is on a defi- 
nite failure of issue, and therefore good, 

Judgment reversed. 
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R. A. ALLEN vs. B. W. HARDEE eéé al. 


1, An administrator is not liable for interest during the first year after 
his appointment, unless he actually makes interest. 


Caveat to Application for Letters of Dismission, on the 
Appeal, in Chatham Superior Court. Tried before Judge 
FLEMING, at May Term, 1859. 


The ground of this caveat was, that Allen, the adminis- 
trator, by his treatment of the fund, had made himself liable 
for interest upon the proceeds of sales within the year next 
after his appointment, and had not accounted for such inter- 
est. The sole question was, whether he had or not made 
himself liable for interest within the year, and the sole evi- 
dence on the point was that of Allen himself, who was intro- 
duced by the caveators. His testimony was as follows: 


“On receiving the proceeds of sale of the negroes, and 
paying out the expenses of administration, of the support 
and sale of the negroes, ete., [ deposited the balance in the 
Bank of Savannah, to the credit of ‘R. A. Allen & Son,’ as 
I kept no individual bank account, and deposited all my 
own funds in that name. In checking on the bank, no spe- 
cial notice was taken of the amount due the estate on de- 
posit there with other funds; but there was no day from the 
time of this deposit until the distribution of the fund in Jan- 
uary thereafter, when I could not have paid over the entire 
amount to the distributees ; and I would gladly have done so, 
had I not been advised by counsel that it would be unsafe 
for me to pay out before the expiration of the year. The 
average deposit in that bank was far above the amount due 
the estate of Hardee; though I have no doubt on many days 
during that period, it was much less than that amount. To 
the best of my knowledge, neither R. A. Allen & Son nor 
myself individually, made any interest or divided any profit 
from this fund. It might have been of some service during 
the ‘tight times’ in the Fall of 1857, but for the fact that I 
knew it had to be paid out in January, 1858, in the very 
midst of the crisis. On the first of January, 1858, the entire 
amount was paid to the creditors pro rata, who held notes, 
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the asséts being insufficient to discharge them in full, or to 
pay anything towards open accounts.” 


Judge Fleming charged the jury, in substance, that these 
facts made the administrator liable for interest, although he 
had paid out the whole fund within the year next after his 
appointment. The administrator excepted to the charge, 
and, the verdict against him, now assigns it as error. 


Lawton & BASINGER, for plaintiff in error. 
Norwoop, Wiison & LESTER, contra. 
By the Court.—StTepuHeEns, J., delivering the opinion. 


Our statute prescribing the order in which different classes 
of the debts of a deceased person shall be paid, and allowing 
creditors twelve months within which to give notice of their 
claims, leaves the administrator no safety but in holding all 
the assets until the expiration of that twelve months. Now, 
as the law itself puts him under the necessity to hold the 
funds for his own protection, it will not charge him with in- 
terest during that time. Within the year next after his ap- 
pointment, he is therefore under no obligation to make inter- 
est. It seems to me, then, that the only other question is, 
has he, in point of fact, made interest? Is it possible that 
an administrator shall be held accountable for interest in a 
case where he has neither made it, nor ought to have made 
it? The statement in this case is, that he did not make in- 
terest. If the money had been lost, and the question were, 
whether the administrator is responsible for it, or stands ac- 
quitted by the use of due diligence, then, the manner in which 
he kept it would be material. But in an inquiry as to his 
liability for interest, the only questions are, has he made in- 
terest? ought he to have made it? 

Judgment reversed. 
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KIRKPATRICK et al., vs. THE BANK OF AUGUSTA 
etal. HOPE et al., vs. MOORE & PHILPOT. NEW- 
BY vs. HOPE e¢ al. WHITE et al., vs. HOPE et al. 


1. The lien given for negro hire, for negroes employed in steamboats and 
other water craft on certain rivers in this State, does not extend to the 
Savannah river. 

2. A mortgage given to the Bank of Augusta was foreclosed upon the 
affidavit of John Bones, as President of the Bank of Augusta, instead 
of as President of the Corporation, viz.: ‘The President, Directors 
and Company of the Bank of Augusta:’’ Held, That the irregularity— 
if it be such —was not material. 

8. By the Act of 1847, (Cobb, 557), liens against steamboats may be en- 
forced by the creditor, his attorney or agent; and by the same Act, a 
demand made on the owner of the boat, his agent or attorney, is suf- 
ficient. ? 

4, No lien is given by statute for services rendered, and materials fur- 
nished for the construction of a boat ‘*‘ whilst getting ready for navaga- 
tion.” It must be after it has actually entered upon the navigation. 

5. The statute gives a lien to ‘‘ machinists’’ only, and not to those who 
merely vend machinery. 

6. It is sufficient, under the Act of 1847, to state that the boat upon 
which the lien is claimed, bas ‘‘ arrived at her place of destination,”’ 
without the additional words, in the language of the Act of 1841, ‘‘ to 
which she was last freighted.’’ 

. The lien given by these various Acts, takes date from the judgment. 

To invest a vessel with a character of nationality, it is nécessary that 
it be entered at the custom-house, and in a contest between foreign 
creditors of said vessel, or a foreign creditor and our own citizens, no 
lien, under our State laws, would be available, unless the same be re- 
corded or registered as required by the Act of Congress, in the office 
of the Collector of Customs. But a failure to do this will not displace 
alien already acquired under our own laws, in a contest between 
our own citizens. 

9. The Act givesa lien for ‘‘wood and provisions’’—not for ‘‘sup- 
plies” —furnished steamboats. 

10. Where an individual or a company own several boats, the lien pro- 
vided by law for wood, provisions, etc., is not restricted to any one 
boat, but covers the whole, and the judgment may be entered up against 
all, provided all have reached their point of destination, or as they 
severally arrive there. But if entered against one or more only, it is 
restricted to the money arising from the sale of the boat or boats 
against which the judgment is entered. 

Vou. xxx—31. 


o- 
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Rule against the Sheriff, from Richmond county. De- 
cision by Judge Hott, in vacation, on 25th April, 1860. 


These four cases were consolidated and argued together, 

A rule having been taken against the sheriff, requiring 
him to show his actings and doings under certain fi. fas., he 
made a return thereto, showing that he had in his hands, 
subject to distribution, a considerable sum of money, raised 
by a sale of the steamboats John A. Moore, Columbia and 
Talomico, and that said sum of money was claimed by divers 
persons under liens ayainst said boats, by virtue of the 
steamboat lien laws, and by Joseph M. Newby, under cer- 
tain common law fi. fas., and by the President, Directors 
& Co. of The Bank of Augusta, under a mortgage fi. fa. 
The mortgage of The Bank of Augusta was prior, in point 
of date, to the said judgments in favor of said Joseph M. 
Newby; and said mortgage having been recorded in the 
Clerk’s office of the Superior Court of said Richmond county, 
within three months after the date thereof, and never record- 
ed at all in the office of the Collector of Customs; and said 
“John A. Moore” having been, on the 5th day of August, 
eighteen hundred and fifty-nine—subsequent to the date of 
the said mortgage—duly enrolled in the office of the Collector 
of Customs at Savannah, Georgia. 

By consent of parties, certain questions of law, arising 
out of said claims, were submitted to his Honor, Judge 
Holt, with leave to except to his decision when made. 
Among others, the following questions were submitted : 

Where the affidavit sets forth that provisions or wood were 
furnished to the “fashion line,” to-wit: the John A. Moore, 
Columbia and Talomico, without separating the amounts, or 
specifying the amounts furnished to each, and the judgment 
is rendered against the defendants and the three boats, (with- 
out any separation or specification, as above stated, can the 
same be enforced ? 

Where such separation or specification is made in the affi- 
davit, but not in the judgment or fi. fa., can the judgment 
be enforced ? 

Do the several Acts giving a lien for labor performed, ser- 
vices rendered, etc., upon steamboats navigating the Savan- 
nah river aforesaid, authorize a lien for negro hire? 

The mortgage of The Bank of Augusta not having been 
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recorded in the office of the Collector of Customs, where, as 
it is insisted, the “John A. Moore” is, or ought to have been 
registered or enrolled, is it valid against the other claimants 
to the fund, who have not had actual notice? 

In the case of the mortgage fi. fa. in favor of The Bank 
of Augusta, the affidavit is in the name of “John Bones, 
President of the Bank of Augusta.” It is suggested that 
the affidavit does not run in the name of John Bones, as 
President of the Corporation, viz: “The President, Direc- 
tors and Company of the Bank of Augusta?” and it is sub- 
mitted whether or not this is legal? 

Where the affidavit to enforce a lien, other than for negro 
hire, is made by the attorney at law, or agent of the plain- 
tiff, can the lien be enforced ? 

Can judgments, founded upon the three following affida- 
vits, be enforced ? 


Affidavit of Solomon C. White. 


STATE OF GEORGIA, Ricumonp County: 


Before me, Benjamin H. Warren, a Justice of the Infer- 
rior Court, in and for said county, came in person Solomon 
C. White, of said county, who, after being duly sworn, de- 
poses and says that he has been employed on a steamboat 
named or called the “ John A. Moore,” belonging to Samuel 
Moore and Thomas N. Philpot, of Augusta, in said county, 
in the capacity of a painter; that he was so employed by 
said owners, on the fourteenth day of April last past, and 
remained on said boat performing the services of a painter 
until the twenty-seventh day of May, said steamboat being, 
during that time, at her wharf in the city of Augusta, get- 
ting ready for navigating the Savannah river, and which said 
boat, since her completion, has been, and is now, navigating 
the Savannah river; it being agreed by, and between depo- 
nent and said owners, that he should receive, as pay for such 
services, the sum of two dollars and fifty cents a day; that 
said steamboat has arrived at its place of destination, to-wit: 
the city of Augusta, and is now lying in the said county of 
Richmond; that the sum of one hundred and forty-eight 
dollars and seventy-five cents is due to the deponent by said 
owners for services as painter, performed by him on said 
steamboat, “John A. Moore,” as aforesaid; and that since 
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the said amount became due, and within twelve months after- 
wards, on the twenty-third day of June last, he demanded 
payment by himself of said amount so due to him as afore- 
said, of the said owners, Samuel Moore and Thomas N., Phil- 
pot, personally, in said county, by whom payment of said 
amount was refused, and deponent has, therefore, a lien on 
said steamboat according to law. 
(Signed) SOLOMON C. WHITE. 

Sworn to and subscribed before me, this 10th day of Au- 
gust, 1859. 

In presence of B. H. Warren, J. I. C. R. C. 


Affidavit of William H. Goodrich. 
STATE OF GEORGIA, Ricumonp County: 


Before me, William W. Holt, Judge of the Superior Court 
of said county, personally appeared William H. Goodrich, 
who being duly sworn, deposes and says: That Thomas 
N. Philpot and Samuel Moore, of said county, are the own- 
ers of the steamer “John A. Moore,” a steamer navigating 
and running on the Savannah river ; that said steamer has 
arrived at the landing port, or place of destination to which 
she has been freighted, and is now lying at the wharf in the 
city of Augusta, in said county. And deponent further 
swears, that there is due to him by said Thomas N. and Sam- 
uel, owners of said steamer, the sum of three thousand one 
hundred and seventy dollars and sixteen cents, for labor and 
services by him, done and performed on board of said steamer 
“ John A. Moore,” and for materials furnished in the building 
of said steamer. Deponent further swears, that the whole 
of said sum has become due and payable within the last 
twelve months ; that he has this day demanded of the said 
Thomas N. and Samuel, the payment of said amount, which 
they refused ; and the twelve months having not yet expired, 
this deponent claims a lien on said steamer “John A. Moore” 
for said amount. 

(Signed) WM. H. GOODRICH. 

Sworn to and subscribed before me this 11th day of No- 
vember, 1859, at thirty minutes past three o’clock. 

Wm. W. Hott, Judge of 8. C. M. Dist. 
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Affidavit of Wm. Schley. 


STATE OF GEORGIA, Ricumonp County: 


Personally appeared William Schley, who, being duly 
sworn, says, that Thomas N. Philpot and Samuel Moore, 
both of said county, are justly indebted to him in the sum of 
three thousand dollars, and interest thereon from the fourth 
day of January, eighteen hundred and fifty-nine, for ma- 
chinery which has been furnished by him to said Thomas N, 
Philpot and Samuel Moore, and which has been by them put 
up and used in the steamboat called the “ John A. Moore,” 
in said county, and in the Savannah river in said State; that 
said steamboat is engaged in the navigation of said Savannah 
river, and said Thomas N, Philpot and Samuel Moore are the 
owners thereof; that said steamboat has arrived at the land- 
ing port, or place of destination, to which the same was 
freighted, to-wit: the city of Augusta, in said county, and is 
now lying at the wharf in said city; that said debt became 
due and payable by said Thomas N. Philpot and Samuel 
Moore, to deponent, on the fourth day of January, eighteen 
hundred and fifty-nine; and that deponent has since that 
time, and heretofore, made a demand upon the said Thomas 
N. Philpot and Samuel Moore, the owners of the said steam- 
boat, “ John A* Moore,” for the payment of said debt, which 
was refused by them. Wherefore deponent claims a lien 
upon said steamboat, according to the stautes in such case 
made and provided. 

(Signed) WILLIAM SCHLEY. 

Sworn to and subscribed before me this lst day of Sep- 
tember, 1859. 

B. H. Warren, J. I. C. R. C. 


The Court below made the following decisions : 

1st. That said Acts did authorize the lien for negro hire, 
for negroes employed on steamboats now navigating the said 
Savannah river. 

2d. That s.id mortgage, under the facts stated, is valid 
against the other claimants to the said fund, who have not 
had actual notice. 

3d. That the affidavit of John Bones, President of the 
Bank of Augusta, is legal, though it does not run in the name 
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of John Bones, as President of the Corporation, viz: “The 
President, Directors and Company of the Bank of Augusta,” 

4th. That the lien can be enforced, though the affidavit be 
made by the attorney at law, or agent of the plaintiff. 

5th. That the said lien of Solomon C. White did not bring 
his case within the terms of any of the Acts giving a lien 
upon steamboats, and that the judgment in his favor was void. 

6th. That the affidavit of Wm. H. Goodrich did not bring 
his case within any of the Acts creating a lien upon steam- 
boats, and that the judgment in his favor was void. 

7th. That the affidavit of Wm. Schley did not bring his 
case within any of the Acts creating a lien upon steamboats, 
and that the judgment in his favor was void. 

8th. That a demand for the payment of the money made 
upon the agent of the owners of the boat, was a demand 
which was legal and sufficient. 

9th. That it was sufficient to state in the affidavit, that 
the boat upon which a lien was claimed had arrived at her 
place of destination, without the additional words, ‘ to which 
she was freighted.” 

10th. That among the several judgments enforcing liens 
against the boats, there is a priority of lien, taking its date 
from the time when the debt became due, and in the case of 
a debt composed of several items from the date of the last 
item. 

11th. That where the affidavit sets forth that provisions or 
wood were’ furnished to the “ Fashion Line,” without sepa- 
rating the amounts, or specifying the amounts furnished to 
each, and judgment is rendered against the defendants and 
the three boats, without any such separation or specification 
as above stated, it cannot be enforced. 

12th. That where the affidavit sets forth that provisions, 
etc., were thus furnished the three boats, without a specifica- 
tion of the amount due by, or furnished to each, and judg- 
ment is rendered against the defendant, aud one boat, it can- 
not be enforced. 

13. That where the provisions, wood, ete., or services ren- 
dered, are supplied to two boats according to the affidavit, 
and judgment is rendered against the two, or against one, 
without any specification in the proceedings of the particular 
amount due from each, the judgment cannot be enforced. 

14th. That where the affidavit sets forth that the provis- 
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ions, etc., were supplied to the three boats, and that one has 
arrived at the place of destination, the lien cannot be enforced 
against the three boats, and the judgment entered against the 
three is void. 

15th. That the affidavit of Charles Grim, deposing that 
the defendants, “ owners of the Fashion Line of Steamboats, 
to-wit: the John A. Moore, Columbia and Talomico, navi- 
gating and running on the Savannah river, in said State, 
are indebted to him in the sum of $1,323 00, for services 
rendered by this deponent, as a machinist and carpenter on 
board the same, and in running said steamboats during the 
present year; that said sum is due and has been admitted 
by John A. Moore, the agent of said owners; that he has de- 
manded payment thereof from said agent personally, which 
was refused ; and that two of said boats, to-wit: the Talo- 
mico and John A. Moore, are now lying at one of the wharfs 
in the city of Augusta, in said county, the port or place of 
destination,” etc., (judgment against two of the boats), does 
not bring the affiant’s case within the statutes, and that the 
judgment cannot be properly entered against two of the 
boats, viz: the Talomico and John A. Moore. 

16th. That in another case the affidavit of Charles Grim, 
deposing that the defendants, “owners of the Fashion Line, 
to-wit: the John A. Moore, Columbia and Talomico, navi- 
gating and running on the Savannah river, in said State, are 
indebted to him in the sum of $1,323 00, for services ren- 
dered by this deponent, as a carpenter on board the same, 
and in running the said boats during the present year; that 
the said sum is now due; that he has demanded the same 
from John A. Moore, the agent of said owners, personally, 
which was refused ; and that one of the said steamboats, to- 
wit: the Columbia, is now lying at one of the wharfs in the 
city of Augusta,” etc., (judgment was rendered for the whole 
sum against the Columbia), does not bring the case within 
the statutes, and judgment cannot be taken in such a case 
against one boat. 

17th. That the affidavit of James Hope, “that the follow- 
ing negro slaves, belonging to him, the said James Hope, to- 
wit: Billy and Joe, Bob and John, have been employed on 
the steamboats Columbia, Talomico and John A. Moore, 
belonging to what is usually known as the ‘ Fashion Line,’ 
said steamboats being owned by Samuel Moore and Thomas 











472 SUPREME COURT OF GEORGIA. 


Kirkpatrick e¢ al., vs. ‘The Bank of Augusta et al. 








N. Philpot, both of said county, and said steamboats being 
engaged in the navigation of the Savannah river ; that the 
owners of said steamboats are indebted to the said deponent 
in the sum of $2,367 67, besides interest on $1,200 00 of 
said sum from the 10th day of November, 18§7, to 8th day 
of November, 1859, for services rendered by said slaves on 
said steamboats, to-wit: in the sum of $800 00 for services 
rendered by Billy and Joe, on said steamboats, from the 10th 
of November, 1858, at the rate of four hundred dollars per 
annum for the services of each; in the sum of $178 78 for 
services rendered from the 10th day of November, 1848, 
until the 1st day of November, 1859, at same rate, by same 
slaves, Billy and Joe, etc; in the sum of $400 00 for the 
services of the said Bob and John, rendered at the rate of 
two hundred dollars each per annum, from the 10th of Noy- 
ember, 1857, until the 10th of November, 1858, and in 
the sum of $388 89 for services rendered by said Bob and 
John at same rate of $200 00 each per annum from 10th 
Nov., 1858, to 1st Nov., 1859, and that said sum of $2,367 67 
became due and payable, and within twelve months afterwards 
he demanded payment, by himself, of said amount, etz., of 
John A. Moore, the agent of said owners, personally, in said 
county, by whom payment was refused, ete.; that one of said 
steamboats—the Columbia—has arrived at its place of desti- 
nation,” etc., (judgment against the defendants and the three 
boats, November 8th, 1859), is not a compliance with the 
law, and the judgment is not legal. 

18th. That a similar affidavit of James Hope, in another 
case, in which a claim is set up “for services rendered by 
said slaves on the said steamboats, ete., for and on account 
of services commencing on the 10th day of November, 1858, 
and ending Ist day of November, 1859, (to the amount of 
$1,167 67); that within twelve months he demanded pay- 
ment himself of said amount, of John A. Moore, agent of 
said owners, personally, in said county, by whom payment 
of said amount was refused; that two of said steamboats, 
Talomico and John A. Moore, have arrived at their place of 
destination, to-wit: the city of Augusta,” etc., (November 
18th, 1859, judgments against the defendants, and the three 
boats), is not a compliance with the law, and the judgment 
is not legal. 

19th. That after judgment a party cannot amend his bill 
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of particulars; that the power of the Court is to distribute 
money, not to amend judgments, 
To these various decisions different parties excepted. 


E. SraRNeEs, MILLER & Jackson, JoHn T, SHEWMAKE, 
Winuiam A. Warton, GEorGE T. Barnes, L. D. LaL- 
LERSTEDT, E. J. WALKER, for the parties. 


By the Court.—LumMPkKIN, J., delivering the opinion. 

In the matter of the distribution of the money arising from 
the sale of the steamboats, John A. Moore, Columbia and 
Talomico, known as the “ Fashion Line,” engaged in the 
navigation of the Savannah river, the Court submits the 
following opinion upon the points covered by the various bills 
of exceptions : 

1. We do not think a lien for negro hire, for negroes em- 
ployed on steamboats and other water craft, on various rivers 
in this State, extends to the Savannah river. 

The first Act, passed in 1841, (Cobb’s Digest, 426,) gives 
a lien for wages due the various employees on boats, for per- 
sonal services; and extended to the Chattahoochee, the Al- 
tamaha, and the Ocmulgee rivers. In 1842, this Act was 
so amended as to include the Savannah river within its pro- 
visions. (Cobb, 428.) 

The Act of 1845 extended the provisions of the Act of 
1841 to Flint river; and it recites, that “ whereas, it fre- 
quently happens that persons employed on steamboats and 
other water craft on the Chattahoochee, Altamaha, Ocmul- 
gee and Flint rivers, are negroes and free persons of color: 
Be it, therefore, further enacted, that whenever any negro, be- 
ing a slave or free person of color, shal] be employed as pilot, 
engineer, first or second mate, fireman, deck hand, or in any 
other capacity whatever, on all steamboats and other water 
craft engaged in the navigation of said river, to-wit: The 
Chattahoochee, Altamaha, Ocmulgee, and Flint rivers, that 
then, in all such eases, the owner, master, agent, attorney in 
law or in fact, shall have the like remedies for wages,” ete. 
(Cobb, 429.) 

This is the first and only Act giving a lien for negro hire; 
and either by accident or design, Savannah river is clearly 
excluded from its provisions. If there can be a case where 
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the expression of four rivers will exclude a fifth, it is this, 
We dare not amend the Act, by adding to it. 

It is said that these three Acts are in part materia. Grant 
it; and make the three constitute three separate sections of 
the same statute, and the same result follows. 

2. We see no defect or irregularity of the foreclosure of 
the mortgage to the Bank of Augusta. 

3. By the Act of 1847, (Cobb, 557,) the party himself, his 
attorney or agent, may enforce the lien, provided against 
steamboats and other water craft, and by the same Act, a 
demand made on the owner of the boat, his agent or attorney 
in fact, is sufficient. 

4. Theclaims of Solomon C. White and William H. Good- 
rich were properly excluded, they being for services rendered 
in constructing the boat. There is no lien given by law for 
such indebtedness. 

5. The demand of William Schley is obnoxious to the ob- 
jection that it does not appear by his affidavit or in any 
other way, that he was a “ machinist,” and it is only to such 
that this preference is given—not to such as merely sell ma- 
chinery. 

6. We concur in the opinion, that it is sufficient to state 
that the boat upon which the lien is claimed, has arrived at 
her place of destination, without the additional words, “to 
which she was last freighted,” in the language of the Act of 
1841. 

7. Our opinion is, that the lien given by these various 
Acts neither takes effect from the time the debt is due, nor 
from the date of the last item, when the debt is composed of 
several items, but from the date of the judgment. 

8. We hold that the mortgage lien in favor of the Bank of 
Augusta was not lost or displaced by the failure to have it 
recorded in the Custom House at Savannah. By the Ist 
section of the Act of 1850, (Brightly’s Digest, 1833,) it is 
declared, that “no bill of sale, mortgage, hypothecation or 
conveyance of any vessel of the United States, shall be valid 
against any person other than the granter, or mortgager, his 
heirs and devisees, and persons having actual notice thereof, 
unless such bill of sale, mortgage, hypothecation or convey- 
ance be recorded in the office of the Collector of Customs 
where such vessel was registered or enrolled.” 

‘This lien had been created and recorded in the Clerk’s 
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office of the Superior Court of Richmond county, which was 
notice to all the citizens of Georgia, if not to all the world, 
long before this vessel was enrolled at Savannah. This is a 
conflict between domestic creditors—our own citizens—and 
growing out of, and connected with, our own internal com- 
merce. True, from the time she was enrolled, the John A. 
Moore was in a condition to engage in the coasting trade 
North or South, from New Ofleaus, to Boston. She never, 
in point of fact, however, left our own waters. This is no 
conflict between foreign creditors and our own citizens, but 
between our own citizen, whose rights were fixed by the reg- 
istration of the bank mortgage in Richmond county, before 
the enrollment of the vessel in the Custom-house at Savan- 
nah. Nor could liens thus acquired be divested by the ex 
post fact. Otherwise, a wide door would be opened to the 
perpetration of the grossest frauds. 

9. The Act gives a lien for “wood and provisions”—not 
for “‘ supplies.” Supplies is provided for under the Act of 
1842, furnished to steam saw-mills only, and not to steam- 
boats. 

10. The next point to decide in this litigation is, whether 
any or ali the liens provided by this class of legislation is to 
cover all the boats belonging to a company, or is to be re- 
stricted to a particular boat? The Legislature seems to have 
supposed that there could be but one boat belonging to an 
individual or a company, whereas the fact is notorious that 
all the boats navigating the Savannah river at the date of 
these several Acts were joint-stock boats. The Fashion Line 
is in this category. 

To hold that the vendor of provisions, which are sent toa 
common depot or warehouse to be distributed out to the sev- 
eral boats, as their necessities may demand, shall keep a sep- 
arate account against each, is impossible. True, in some in- 
stances this might be done; in other, it could not. More- 
over, there is no reason why it should. Every service ren- 
dered and everything furnished accrues to the benefit of: the 
company generally, immaterial upon which boat it is done. 

After much reflection, our conclusion is, that any one hav- 
ing a claim falling within the statutes, may foreclose against 
all the boats; and this he may do at the same time, provided 
they all have reached their destination, or at different times, 
as they may severally arrive. <A foreclosure against any 
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one or two of the three is good ; but then the creditor is re- 
stricted to the fund arising from the sale of the boat or boats 
against which his judgment has deen entered up. 

The question as to the equitable distribution of the money 
in Court, in this case, has not been brought up for the judg- 
ment of this Court, and we know not that it was expected 
that we should express any opinion respecting it. As it may 
save further litigation, we would suggest that it will depend 
more upon general principles, than anything special in the 
Acts we have been reviewing. Some rule must be adopted 
which will protect the mortgage lien until the other fund is 
exhausted. For the balance respectively due the specific lien 
creditors whose claims are valid, will be entitled to come in 
upon the proceeds of the John A. Moore. 





FOSTER vs. JENKINS AND BELT. 


1. Before the testimony of a witness, as to the identity of hand writing, 
can go to the jury, the witness must express what amounts to an opin- ° 
ion, one way or the other, at the time when he is testifying, under the 
circumstances then existing. 

2. If error has been committed by the Judge in putting the case before 
the jury, he ought to grant a new hearing, when there was evidence 
enough to support a different verdict. 


Action on Notes. Decision by Judge Hott, at April 
Term, 1860, of Jefferson Superior Court. 


This was an action in the short form, upon two promissery 
notes, purporting to have been executed by defendant’s in- 
testate. The pleas were the general issue, non est factum, 
and failure of consideration. The jury having rendered a 
verdict in favor of plaintiff, the defendants moved the Court 
for a new trial, upon the following grounds : 

Ist. Because the verdict is contrary to the evidence. 

2d. Because it is contrary to the weight of evidence. 

3d. Because it is decidedly and strongly against the weight 
of evidence. 

4th. Because the Court erred in admitting the evidence of 
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George Cuyler to the jury against defendant’s objection, and 
witness not answering that he believed the signatures to be 
the signatures of said (defendant’s intestate) Patrick B. Con- 
nelly. 

bth. Because the Court erred in forcing defendant to send 
to the jury the letters attached by Robert Phinizy to his an- 
swers to interrogatories taken out for him by plaintiff and of- 
fered (without letters) by said defendants, said Court reject- 
ing the said evidence without defendants sent them with it 
to the jury. 

6th. Because the Court erred in charging the jury, that 
if they found said notes to have been given to said plaintiff 
by said Connelly for and in settlement of the legacy, by the 
will of Thomas Street to the plaintiff’s wife, the said con- 
sideration was sufficient, and said defendants estopped from 
denying the consideration thereof. 

7th. Because the Court charged, “that if the notes sued 
on are for value received, they import a consideration, and, 
under the plea of failure of consideration, the defendants, 
relying upon that plea, must substantiate it by proof, which 
proof must show what the consideration is, and in what, and 
to what extent there is a failure,” as requested by the plain- 
tiff in writing. 

The Court below granted a new trial upon the fourth 
ground alone, not expressing an opinion upon any other. 
The facts upon which the fifth, sixth and seventh grounds 
are based, are not certified to this Court. 

The plaintiff excepts to this decision, because, as is al- 
Jeged, the testimony of Cuyler was properly admitted, and 
because, even without the testimony of Cuyler, there was suf- 
ficient evidence to entitle him to the verdict. 


A. R. Wriaut, represented by J. S. Hoox, for plaintiff 


in error. 
JoHN T. SHEWMAKE, for defendant in error. 
By the Court.—StepuHens, J., delivering the opinion. 
1. The Judge granted a new trial in this case upon the 


ground that he had improperly admitted in evidence the de- 
position of Mr. George Cuyler, Cashier of the Central Rail 
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Road Bank. His testimony does not express a belief exist. 
ing at the time when his answers were given, that the signa- 
tures were genuine; but he says that if the notes had been 
presented to him at bank, he thinks he would have paid 
them. The fair construction of this is, that he would haye 
paid them if they had been presented without any notice that 
their genuineness was contested. Would he have paid them 
with notice of such a contest? He does not say, and that 
is the fatal omission in his statement. I was inclined to the 
opinion that his statement, as it stands, ought to have gone 
to the jury for what it was worth; but my colleagues insist- 
ed upon a stricter rule, and I do not know but that theirs ig 
the better opinion. Proof of hand-writing is, in its nature, 
the identification of an acquaintance, and the lineaments 
should be strong enough to enable the witness to pronounce 
in favor of the identity, against all the opposing circum- 
stances. If his opinion does not come up to this standard, 
can he be said to have an opinion at all? He might or 
would think the writing to be his old acquaintance’s under 
certain circumstances, but the question is, does he think so, 
under the circumstances as they exist when he is giving his 
opinion? The strength of this view is, that while the witness 
may have a strong or a feeble opinion, yet, he must express 
what amounts to an opinion one way or the other, else he 
furnishes nothing which can enlighten the jury. It is wor- 
thy of remark, that a large portion of the evidence on either 
side in this case, fails to come up to this standard. 

2. But we are asked to affirm the verdict in this case by 
reversing the judgment granting a new trial, upon the ground 
that the evidence in support of it (aside from Cuyler’s testi- 
mony( is so strong that a different verdict could not stand, 
and that it is but useless delay and expense to have a new 
hearing which could produce no different final result, The 
ground is a good one, if it were applicable to the case, but 
we cannot say, in the conflict of evidence which we have 
here, that a different verdict could not stand. 

Judgment affirmed. 
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HUNTER, indorser, vy. ROBERTSON AND ROBERT- 
‘ SON, slain 


1, A payment by the principal or maker of a promissory note, before 
barred by the statute, does not constitute a new point for the running 
of the Statute of Limitations as against the indorser or surety, unless 
such indorser or surety be a party to such payment. 


Certiorari. Tried before Judge FLEMrNe, in Chatham, 
on 14th May, 1859. 


Henry Wi.viaMs, for plaintiff in error. 
Warp, JACKSON & JONEs, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


George Robertson and another, as the executors of Wil- 
liam Robertson, brought suit in the City Court of Savannah 
against James Hunter, as the indorser of a promissory note, 
of which the following is a copy : 


“SAVANNAH, January 13, 1851. 
“$200 00. 
“On the first day of January, 1852, I promise to pay 
James flunter, or order, two hundred dollars, for value re- 
ceived. 


(Signed) “JOHN C. HUNTER. 
“TIndorsed, JAMES HunTER.” 


On the 5th January, 1853, the maker paid twenty dollars 
on account of interest,on said note, without the knowledge 
of the indorser, James Hunter, who had indorsed. the note 
for the accommodation of John C. Hunter. The suit, was 
commenced on the 5th of April, 1858. .To that suit the de- 
fendant plead the Statute of Limitations as a defense. The 
Judge of the City Court, on the trial of the case, held that 
the payment made by the maker on the 5th January, 1853, 
took the case out of the statute, not only as against the ma- 
ker, but as to the defendant, the indorser ; that that payment, 
as an acknowledgment of the subsistence of the debt at that 
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time, constituted a new point from which the statute began 
to run, and that the statutory bar would not attach until six 
years from that time. This judgment having been referred 
to the decision of the Superior Court of Chatham, as by cer- 
tiorari, was affirmed by that Court, to which the defendant 
excepted. 

Is it true that a payment by a maker, and before the stat- 
utory bar has attached to the debt, is sufficient to take the 
case out of the statute, as to the indorser, and constitute a 
new starting point for the statute, as to him? That it is 
true as to a joint obligor, has been well settled by this Court. 
Cox vs. Bailey, 9 Ga., 467. In the latter case, the correct- 
ness of the principle, even as to joint contractors and part- 
ners, was gravely doubted by this Court; but as the question 
was no longer open, but an adjudicated one, the principle 
was adhered to, although a contrary holding would have been 
the better policy. The reason for the principle is, that, as 
between joint contractors or obligors and partners, there is 
a community of interest in that particular business, that what 
affects one, affects the whole; that the act of one is the act 
of all; that is, he is, in that matter, considered as the agent 
of the other partners. But can that be true as to indorsers? 
We think not. The contract of the indorser is a new and in- 
dependent one of that of the maker: Story on Promissory 
Notes, sec. 135. While there is, to a certain extent, a privity 
between them, there is not a community of interest, in all 
respects. The indorser is bound to the extent of his con- 
tract, and according to its terms; that which will discharge 
an indorser will not always discharge a joint obligor. The 
contract of the indorser, under our statute, is as surety for 
the maker ; is accessory to his contract, and co-extensive with 
it, but that is the contract simply to which the indorser ac- 
cedes, if there be a new contract, a new undertaking, or any 
change in the old one, the liability of the security, or, as in 
this case, the indorser is gone; not so with the joint obligor, 
his liability continues until the debt is paid. If there bea 
change in the contract, he is supposed to assent to it, because 
of his common interest in the consideration and advantages 
of the contract. The security or indorser, on the other hand, 
stands on his contract as such. Any modification of it, 
whether to his interest or against it, works his complete dis- 
charge, unless he agrees to it. 
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The theory of the principle, as decided by Lord Mansfield, © 
in Whitcomb vs. Whiting, Doug., 652, and which case the 
Courts in Georgia and elsewhere, recognizing this principle, 
have but followed, goes, according to my understanding, not 
only on the idea that the debt is a subsisting one, but that 
he, the obligor, making the payment, will pay the whole 
debt, and the statute runs no longer against the old promise, 
but only against this new promise. If I am right in this, 
how can the indorser be affected by such new promise, to 
which he was no party and did not assent thereto? How 
can his original promise or contract be extended without his 
concurrence ? It cannot be on principle. But again: If the 
principle is wrong when applied to joint makers—and there 
is no doubt in my mind but that it is—shall we extend it to 
an indorser on the same fallacious reasons? We think not; 
because, when it is attempted to be applied to an indorser or 
surety, another and more important principle will be violated ; 
that is, the strict right of such indorser or surety to stand 
upon, and be bound by, his contract, to the extent, and in 
the manner only as he made it. 

For these reasons, the judgment of the Court below must 
be reversed, it being the opinion of this Court that a pay- 
ment by the principal or maker of a promissory note does 
not constitute a new starting point for the Statute of Limita- 
tions as against the indorser or surety, unless the surety or 
indorser is a party to such payment, and that the plea of the 
Statute of Limitations constituted a complete bar to the cause 
of action as against the indorser. 


VoL, xxx—82. 
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LUFBURROW vs. HENDERSON. 


1. When a written agreement states a consideration in general terms, it 
is competent to show by parol the particulars included in the general 
description, in order to show that there has been a failure of consider. 
ation and the extent of it. 

2. The doctrine of recoupment is but an improvement upon the old doc- 
trine of failure of consideration. It looks through the whole contract, 
treating it as an entirety, and regarding the things done and stipulated 
to be done on each side, as the consideration for the things done and 
stipulated to be done on the other; and when a plaintiff seeks redress 
for the breach of the stipulations in his favor, it sums up the grievances 
on each side, strikes a balance, and gives him a judgment for only such 
difference as may be found in his favor. 


Complaint, in Chatham Superior Court. Tried before 
Judge FLEMING, at May Term, 1859. 


This was an action by the defendant in error against the 
plaintiff in error, on three promissory notes, which he read 
in evidence, and closed. The defendant then read in evi- 
dence a paper executed by the plaintiff, acknowledging tie 
reception of these notes, together with several others exe- 
cuted by the defendant at the same time, and then stated the 
occasion of their being given, in these words: “ Received 
for my interest in the firm of Henderson & Lufburrow, em- 
bracing all things, in return for which I pledge myself not 
to enter into upposition to the above O. H. L. (the defend- 
ant) in his present business, this binding me solely to the 
city of Savannah, any business transacted by me in any other 
place not to be considered as conflicting in any way with his 
interests.” 

Defendant then offered to prove by Kent, in support 
of his pleas of failure of consideration, that the consideration 
of the three notes was the contract on the part of the plain- 
tiff not to enter into an opposition business, and that that 
consideration had failed. On objection, the Judge excluded 
the evidence, and the defendant excepted, and assigns error 
thereon. The defendant then offered to prove that the words 
“all things” in said instrument included, among other con- 
siderations of value, the stand and good-will of the business 
in which plaintiff and defendant had been engaged,and which 
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plaintiff had sold to defendant as aforesaid, and that the sole 
consideration of these particular three notes, was the said 
stand and good will. On objection, the Court rejected the 
evidence. The defendant excepted, and now assigns the ru- 
ling as error. 


Norwoop, Witson & LESTER, for plaintiff in error. 
Luoyp & OWENS, contra. 
By the Court.—StTepuHEns J., delivering the opinion. 


The only reason stated in the bill of exceptions for the 
rejection of the proposed evidence, is, that the effect of it 
would be to alter and add to the written agreement. This 
reason applies only to so much of the evidence as went to show 
a verbal contract apportioning to these particular three notes, 
as their special and peculiar consideration a certain part of 
that which the writing states as the general consideration of 
all the notes. That part of the evidence was properly re- 
jected, but there was another portion which went to show, 
not a contract, but material facts. The writing evidences 
that Henderson had sold to Luf burrow his interest in their 
common business, embracing “all things.” What were “all 
things,” or what was any one of them? The writing gives 
no information on the point, and if the particulars, not of 
the contract, but of the property which falls within the terms 
of the contract, cannot be shown by parol proof, then this 
instruments and all other instrument which convey by terms 
of general description, are not worth the paper on which they 
are written. They are snares, and not contracts; for while 
they prove nothing themselves, they yet withhold the party 
who takes them from proving anything by other means. 
“ All things” were the consideration of all the notes, and the 
jury had to inquire of what these things consisted, what 
ones of them had failed, and what was the proportionate 
value of such as had failed. Whether or not there was a 
business stand and run of custom of amounting to an item of 
value, and if so, what proportion that item bore in value to 
the other items composing the general consideration, were 
matters to be ascertained in arriving at any conclusion as to 
a failure of consideration and the extent of it, and matters 
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to be proven by anybody who knew the facts, or by the ac- 
knowledgements of Henderson. If he had said that the stand 
and run of custom was worth three thousand dollars, and had 
treated it as was worth so much, those were proper facts to go 
to the jury against him, not as showing a contract to bind him, 
but as any other piece of evidence, to assist the jury in arriy- 
ing at the true proportionate value of that item in the con- 
sideration. But surely the reason given, (that the evidence 
would alter or add to the written agreement,) cannot apply 
to that part which went to show that Henderson had violated 
his written agreement, by setting up an opposition business 
in Savannah. 

2. It was attempted in the argument to justify the exclu- 
sion of this last named evidence and all the rest of it, upon 
the ground that the defendant cannot avail himself of these 
facts as a defense to this action, but must bring an action 
of his own for a breach of the agreement by the plaintiff, 
Cases there are which support such an idea, but they are 
outweighed by the strong reasons which have embodied them- 
selves in the comparatively modern doctrine of recowpment, 
which is but a liberal and beneficient improvement upon the 
old doctrine of failure of consideration. It look sthrough 
the whole contract, treating it as an entiety, and treating 
the things done, and stipulated to be done on each side, as 
the consideration for the things done, and stipulated to be 
done, on the other. When either party seeks redress for the 
breach of stipulations in his favor, it sums up the grievances 
on each side, instead of the plaintiff’s side only, strikes a 
balance, and gives the difference to the plaintiff, if it is in 
his favor. It has not yet been carried so far as to give the 
defendant the ditference which may ke found in his favor, be- 
cause he has not sued, and the statute of set-off does not ap- 
ply to such a case. The statute ought to be made to apply, 
and then the doctrine would be complete in its symmetry 
and in its equity. The statement of it commends it to every 
lover of justice. The defendant in the case before us only 
asked that the plaintiff’s stipulation to refrain from opposi- 
tion to him, might be valued by evidence, including the plain- 
tiff’s own assertions upon the point, and that he might be 
allowed for the breach of it, a proportional abatement from 
his stipulation to pay the notes. We think he was entitled 
to his demand. Judgment reversed. 
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TOMPKINS vs. THE FEMALE COLLEGE. 


1. However erroneous a proceeding may be, still, if it results rightly, 
and will be a bar to any future litigation, it will not be disturbed. 


Action to subject Trust Property, in Columbia Superior 
Court. Decision by Judge Hout, at March Term, 1860. 


This was a common law suit, brought by the Georgia Fe- 
male College against Sarah Tompkins, seeking to subject her 
trust estate to the payment of a debt contracted by her. 

The plaintiffs offered evidence, showing that Sarah Tomp- 
kins placed her two daughters at the Georgia Female College 
at the time, and for the length of time, specified in the bill 
of particulars attached to the pleadings, and that the several 
items charged in the bill of particulars were correct. Plain- 
tiff’s counsel put in evidence a note given by Sarah Tomp- 
kins for the full amount of said bill of particulars, to the 
Georgia Female College, in settlement of said account. A 
letter was put in evidence from Sarah Tompkins, admitting 
the correctness of the claim, and promising to pay the amount. 
The statements made in the pleadings, in reference to a trust 
deed, conveying certain negroes and real estate to Sarah 
Tompkins, from Jobn Tompkins, she being then a widow, 
during her natural life, and at her death to the children she 
then had, were admitted to be true. And that subsequently 
she intermarried with Frank Tompkins, and entered into an 
ante-nuptial agreement, by which all the property named in 
said deed was placed in the hands of Charles H. Hill, as 
trustee, freed from the management or control of said Frank 
Tompkins. It was further admitted, that Charles H. Hill, 
the said trustee, died long since, and that no new trustee had 
been appointed, at the commencement of said suit, and that 
Sarah ‘Tompkins held and managed the said property herself. 
It was further admitted, that she had six children by her first 
husband, who were interested in this property, and that Su- 
san, one of the children for whom the account was contracted, 
was the issue of her second marriage, and not interested in 
this property. The plaintiff having closed his case, the de- 
fendant’s counsel asked the Court to charge— 

Ist. That unless the credit in this case was given to the 
trust estate—and there is evidence to show that at the time 
the girls were placed in college, that the trust estate was 
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pledged by Sarah Tompkins—they cannot recover from the 
trust estate, but must look to her individually for payment, 

2d. That if they took her individual note, after the debt 
had been contracted, in pursuance of the agreement, that ’ 
she alone was responsible, having no knowledge of the trust 
estate, the trust estate is not liable. 

3d. That in order to make a trust estate liable, the debt 
must not only be contracted on the credit of the trust estate, 
but must be for the benefit of the trust estate, or the support 
of the cestui que trusts, and should be necessary and proper 
for their support, due regard being had to the condition and 
circumstances of the cestut que trust. 

4th. That the articles charged in the bill of particulars 
are not such necessaries as are contemplated by law, due 
regard being had to the interest and support of the other 
children interested in the estate. 

5th. That Susan, one of the children for whose benefit a 
part of this debt was contracted, is the issue by the second 
marriage, and no way interested in this trust estate, and that 
the trust estate cannot be bound in any way for the debt con- 
tracted on her account. 

All of which requests to charge the presiding Judge re- 
fused, and charged the jury, that Sarah Tompkins, being 
the life-tenant, can dispose of the income of the property as 
she sees fit, and that she is bound to educate her children, 
whether they are interested in this property or not; thata 
collegiate education is necessary and proper for girls in the 
present condition of society; and that as she contracted for 
their education at the Georgia Female College, she is bound 
to answer for the debt out of her life-estate, and that the jury 
ean find a verdict upon which a judgment can be entered, se- 
questering the property until its hire shall liquidate the debt. 

To all of which charges and refusals to charge, defendant’s 
counsel excepted, during said hearing of said cause, then in 
Court, and now here, and insist that the Court erred in re- 
fusing to charge as requested by defendant’s counsel, and in 
charging as above alleged. 

The jury returned a verdict commanding the property to 
be taken in hand by the sheriff, and hired out until the said 
debt should be paid. 

Which finding of the jury defendant’s counsel insist is 
contrary to law and evidence, and excepts for error. 
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The Judge presiding in the Court below adds the follow- 
ing statement to the bill of exceptions: 


Instructions of the Court. 


That Sarah Tompkins, as life-tenant, could charge the es- 
tate for what was necessary for her or for the estate; that 
as mother, she was equally under obligations to provide for 
the education of all her children, whether interested in the 
remainder or not; that it was hers to determine the kinds of 
education she could give her children, and that if she com- 
mitted a mistake in that matter, and gave one not suited to 
her condition in life, her blunder cannot affect the right of 
those she may have employed for that purpose. 


L. D. LALLERSTEDT, for plaintiff in error, 
JoHN H. HALL, contra. 


By the Court.—SrEepHEns, J., delivering the opinion. 

The whole proceeding in this case was wrong. The cause 
of action does not fall within the Act of 1856, allowing trust 
estates to be sued at law, and consequently could not be 
properly enforced under it. 

The facts in this case are briefly these: Mr. Sarah Tomp- 
kins, while a widow, had certain property given to her for 
life, with remainder to her children. Being about to marry 
again, she settled her life-estate to her separate use, with re- 
mainder to her children. from whom, of course, it could not 
be taken or diverted, and over which she had no dispository 
power by deed or otherwise. Hersecond husband abandoned 
the country and has gone to parts unknown. She places a 
daughter of the second marriage at the female college at 
Madison, to be educated. This, of course, is no trust debt, 
but the individual contract of Mrs. Tompkins, for which her 
life-estate in the property settled upon herself would be 
bound, and for which an action would be against her, her 
husband having abandoned the country ; and by the verdict 
of jury, the thing works out precisely in this way, and 
if it be true that “all is well that ends well,” why should 
the finding be disturbed ? 

True, the judgment is not in conformity with the absolute 
verdict, neither is it in accordance with the Statute of 1856. 
It directs the life-estate to be sold yearly, until the debt is 
satisfied, instead of directing it to be sold in solido. But as 





